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From the Editors: 
 
Welcome to the 30th volume of the MIDWEST LAW JOURNAL! This is the official 
publication of the Midwest Academy of Legal Studies in Business. The mission of the 
Journal is to publish articles of general interest to teachers of business law, the legal 
environment, and related fields of law. 
 
The MIDWEST LAW JOURNAL, with a less than 25% acceptance rate, requires that all 
prospective journal entries undergo a double-blind peer review vetting process. We 
would like to thank all of the Associate Editors and the Editorial Board for their hard 
work and dedication.  Without your hard work this year, during what can at best be 
considered difficult times, publishing the Journal could not happen without your help.    
 
This has been a crazy year for all of us in academics. I would like to take this time to 
celebrate those of us who have managed to not only transition to a new way of teaching 
our students and doing our work but also managed the feat of getting research completed 
and articles written, submitted, and accepted this year.  To say it was a challenge is an 
understatement! 
 
We have implemented an exciting new change with this Journal.  Our 30th edition is our 
first online only edition of the Journal.  You can find the Journal in full on the Midwest 
Academy of Legal Studies in Business website – www.MALSB.org 
 
The Journal is listed in CABELL’S JOURNAL OF PUBLISHING OPPORTUNITIES 
(Management), is available on both Westlaw and LexisNexis databases.  
 
The Midwest Law Journal does not require attendance at the regional conference in order 
to be considered for publication.  However, you are always welcome and encouraged to 
attend.  Our next annual meeting will be held online, in conjunction with the MBAA 
annual conference in March 2021.  Please go to www.MALSB.org for more information. 
 
Thank you, 
 
Dr. Beth Hazels, Editor-In-Chief 
Dr. John Paul, Articles Editor 
Dr. Alice E. Keane, Articles Editor 
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FACULTY PERCEPTIONS OF ONLINE LAW JOURNALS 

Michael Conklin* 
 
“Please, no matter how we advance technologically, please don’t 

abandon the book. There is nothing in our material world more 
beautiful than the book.” -Patti Smith 

 
INTRODUCTION 
 
Online-only law journals (OLJs) are sometimes referred to as 

“companions” or “supplements.”1 They are law journals that are only 
distributed in a digital medium. The Yale Law Journal Pocket Part 
became the first OLJ in 2005.2 In the brief existence of OLJs, they have 
experienced rapid growth in both prestige and prevalence.3 There were 
already four OLJs in the top 100 of the Washington & Lee law journal 
rankings by 2015.4 In 2020, there are now seven OLJs in the top 100.5 
Using the impact factor measure, there are ten OLJs in the top 100.6 The 
Forum—Harvard’s OLJ—is ranked ahead of the flagship print journals 
North Carolina Law Review and Connecticut Law Review.7 The 
performance of OLJs in rankings is even more impressive when 
considering how a key measure used in the rankings—impact factor—
disadvantages OLJs because they publish shorter articles.8 

 
* Powell Endowed Professor of Business Law, Angelo State University. 2601 W. Ave N #10997, San Angelo, TX 
76909, mconklin@angelo.edu, 970-644-1817. 
1 Bradley Scott Shannon, Naming Online Law Review Supplements (or Whatever They Are Called), 165 U. PA. L. 
REV. ONLINE 109, 109 (2017). 
2 Katharine T. Schaffzin, The Future of Law Reviews: Online-Only Journals, 32 TOURO L. REV. 243, 246 (2016). This 
journal is now called the Yale Law Journal Forum or YLJ Forum. 
3 Id. at 248. 
4 Darah Reis, Deconstructing the Durham Statement: The Persistence of Print Prestige During the Age of Open Access 
11 (June 30, 2016) (unpublished manuscript), https://ssrn.com/abstract=2785307 (basing the calculation on combined 
citation score). 
5 W&L Law Journal Rankings, WASH. & LEE U. SCH. L., https://managementtools4.wlu.edu/LawJournals/ (last visited 
May 28, 2020). 
6 Id. This includes the Yale Journal of Law & Technology, which is ranked in the top twenty between the flagship 
print journals at New York University School of Law and University of Michigan Law School. Id. 
7 Id. This is based on combined citation scores. Id. 
8 Impact Factor, WASH. & LEE U. SCH. L., https://managementtools4.wlu.edu/LawJournals/Default5.aspx (last visited 
May 28, 2020) (“Impact Factor rankings should be considered with caution, as they are biased against journals that 
publish a larger number of shorter articles . . . .”). Additionally, these rankings are based on a five-year average. Id. 
This results in a lag in how journals steadily rising in the rankings—such as OLJs—are ranked. Ranking Methodology, 
WASH. & LEE U. SCH. L., https://managementtools4.wlu.edu/LawJournals/Default3.aspx (last visited May 28, 2020). 
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OLJs generally have less stringent footnote requirements9 and a 
faster turnaround time from acceptance to publishing.10 OLJs publish a 
greater variety of articles than their print counterparts. Book reviews, 
short essays, responses, current event musings, and even poetry and 
satirical pieces are published in OLJs.11 Some scholars applaud this 
flexibility, while others criticize it as unpredictable.12 There is great 
variance in OLJ article lengths, but they are generally shorter than 
flagship print journal articles. Some OLJs have an explicitly stated 
maximum of only 2,500 words including footnotes.13 Others allow 
submissions of over 15,000 words.14 

Demand for printing and purchasing physical law journal editions 
has been steadily decreasing due to cost, limited library shelf space, and 
increased popularity of digital legal research.15 Physical distribution of 
the Harvard Law Review has decreased almost 90%.16 Even libraries at 
elite law schools, such as Columbia, are canceling subscriptions to 
hundreds of print law journals.17 Some commentators argue 
persuasively that certain flagship journals should move exclusively 
online.18 The budget cuts many colleges face from coronavirus19 will 
likely accelerate this trend of transitioning toward OLJs. 

This article first examines current conceptions for weighting OLJs 
compared to print law journals, criticism of OLJs, and praise for OLJs. 
It then reports the findings of a survey of business law faculty to 
measure perceptions of OLJs. Finally, faculty demographic factors are 
also analyzed to determine what role they may play in forming these 
perceptions. 

 
 
WEIGHTING OLJs 
 

 
9 Steven Bender, The Value of Online Law Review Supplements for Junior and Senior Faculty, 33 TOURO L. REV. 
387, 388–89 (2017). 
10 Id. at 389. 
11 Id. at 390. For a satirical piece, see Shannon, supra note 1; for poetry, see Harvard Blackletter Law Journal. “Since 
its inception over five years ago, the Blackletter has provided a voice for black expression at Harvard Law School in 
the form of essays, interviews, poetry, and news reporting.” Achan, Full History of Blackletter Law Journal, HARV. 
BLACKLETTER L.J. (Nov. 10, 2019), https://harvardblackletter.org/full-history-of-blackletter-law-journal/. 
12 Bender, supra note 9, at 390. 
13 Submissions, WAKE FOREST L. REV., http://wakeforestlawreview.com/submissions/ (last visited May 28, 2020). 
14 Maryland Law Review Online, MD. L. REV. ONLINE, https://digitalcommons.law.umaryland.edu/endnotes/ (last 
visited May 28, 2020) (“Maryland Law Review Online publishes articles that are 15,000 words or less (including 
footnotes), but longer pieces may be considered in appropriate cases.”). 
15 Schaffzin, supra note 2, at 244–45 (pointing out that Columbia cancelled print subscriptions to 450 law journals 
and nobody protested the decision because digital access is the preferred method of reading law journals). 
16 Reis, supra note 4, at 27 (noting a decrease from over 10,000 paid physical distributions to under 1,200). 
17 Thomas W. Merrill, The Digital Revolution and the Future of Law Reviews, 99 MARQ. L. REV. 1101, 1102 (2016). 
18 Schaffzin, supra note 2, at 250. Indeed, five flagship law journals already have. See infra note 53. 
19 Nick Anderson, Rising Expenses, Falling Revenues, Budget Cuts: Universities Face Looming Financial Crisis, 
WASH. POST (April 23, 2020), https://www.washingtonpost.com/education/2020/04/23/rising-expenses-falling-
revenues-budget-cuts-universities-face-looming-financial-crisis/. 
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In legal scholarship, the general trend has been for print journal 
articles to decrease in length,20 while OLJ articles increase in length.21 
This tendency has led to a blurred distinction between the two mediums. 
This also results in authors sometimes being able to consider submitting 
the same manuscript to both print and online journals. There exist 
general, rule-of-thumb standards for comparing different flagship 
journals,22 but there is no such guide for comparing print journals to 
OLJs. There is very limited commentary on this issue despite frequent 
inquiries.23 Furthermore, the limited commentary that exists is of little 
value because it either provides the subjective, personal opinion of the 
author or simply poses the question with no attempt at answering it.24 
Currently, the only consensus seems to be that “different faculty will 
value [OLJs] differently.”25 

Opinions on OLJs vary widely and therefore provide little guidance 
to authors. For example, consider the following comment: “[OLJs are] 
not nearly as prestigious as publishing in the print journal [of the same 
law school].”26 Even if this was the universally agreed upon position, it 
would function only to beg the question “What exactly does ‘not nearly 
as prestigious’ mean?” Other commentators suggest they should be 
viewed with the same level of prestige as secondary journals.27 But this 
just pushes back the question one level to asking how secondary 
journals should be weighted. 

Uncertainty regarding OLJs is further exacerbated by how they are 
not always easily identifiable by their title. Some are upfront about their 
online nature, such as the Fordham Law Review Online, Stanford Law 
Review Online, and Connecticut Law Review Online. Others only hint 
at their online, supplementary nature, such as the Southern California 
Law Review Postscript, North Carolina Law Review Addendum, 
Harvard Law Review Forum, and University of Miami Law Review 
Caveat. Still others provide little intimation, such as Vanderbilt En 

 
20 Michael C. Dorf, Thanks to a Joint Statement by Top Law Journals, Law Review Articles Will Get Shorter, but Will 
They Get Better?, FINDLAW (Feb. 28, 2005), https://supreme.findlaw.com/legal-commentary/thanks-to-a-joint-
statement-by-top-law-journals-law-review-articles-will-get-shorter-but-will-they-get-better.html. 
21 Chris J. Walker, How Do I Make Sense of Online Law Reviews?, PRAWFSBLAWG (Apr. 8, 2016), 
https://prawfsblawg.blogs.com/prawfsblawg/2016/04/how-do-i-make-sense-of-online-law-reviews.html (“[Short, 
2k-6k word articles are not] the case with at least some online law reviews . . . . Scholars now seem to be publishing 
much longer pieces in online law reviews.”). 
22 Robert C. Bird, Advice for the New Legal Studies Professor, 29 J. LEGAL STUD. EDUC. 239, 251 (2012) (“The quality 
of a law review is roughly determined by the prestige of the law school in which the journal is housed.”). 
23 Walker, supra note 21. 
24 In an excellent example of unhelpful advice, one author poses the question of how OLJs are considered for tenure 
and promotion and then, instead of attempting an answer, simply advises, “[E]nsure you exceed the written 
expectations at your school for scholarly productivity. If two or three ‘substantial’ articles are specified, write the 
requisite number of full-length law review articles, and then exceed that expectation in some scholarly way, whether 
through blogs, online supplement articles, or other outlets.” Bender, supra note 9, at 394–95. 
25 Howard Wasserman, Comment to How Do I Make Sense of Online Law Reviews?, PRAWFSBLAWG (Apr. 8, 2016, 
4:02 PM), https://prawfsblawg.blogs.com/prawfsblawg/2016/04/how-do-i-make-sense-of-online-law-reviews.html. 
26 Matthew T. Bodie, Thoughts on the New Era of Law Review Companion Sites, 39 CONNTEMPLATIONS 1, 6 (2007). 
27 Bender, supra note 9, at 395. 
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Banc, Tolle Lege (Villanova’s online journal), Mitchell Hamline Sua 
Sponte, LLR Lagniappe (Louisiana State University’s online journal), 
and University of Missouri Kansas City de jure. Further confusion is 
created when some flagship print journals publish articles that were 
previously published in the school’s OLJ.28 

Tenure and promotion decisions for business law faculty are 
generally based on the three factors of scholarship, teaching, and 
service. Evaluating the scholarship achievements of business law 
faculty is particularly difficult because many publish in law journals that 
are student edited with faculty oversight and therefore not literally peer 
reviewed.29 The standards for meeting the scholarship requirement are 
set out in tenure and promotion guidelines and are generally vague. For 
example, “[Faculty must have] a minimum of two . . . articles in 
scholarly journals which have a documented formal review process and 
are available for public scrutiny. They should be pertinent to the faculty 
member’s teaching field and supportive of the mission of the College.”30 
Furthermore, many institutions have a tiered ranking system for 
evaluating the significance of a candidate’s scholarship contributions. 
For example, the James Madison University Department of Finance and 
Business Law divides publications into Premier, A-Level, B-Level, and 
C-Level tiers, with accompanying exchange rates between them.31 
These standards provide little objective guidelines as to how OLJs 
should be considered. 

 
OLJ CRITICISM 
 
This section provides common criticisms of OLJs from the 

standpoint of the critics who espouse them. 
The praise that OLJs receive for their fast turnaround is misplaced.32 

Legal blogs (or “blawgs”) publish in an even more timely manner than 
 

28 Reis, supra note 4, at 34. 
29 The Association to Advance Collegiate Schools of Business (AACSB) is the leading business college accreditation 
body in the United States. It officially recognizes law journal publications as “Intellectual Contributions,” which is 
the same category peer-reviewed journals are in. AACSB, 2020 INTERPRETIVE GUIDANCE FOR AACSB BUSINESS 
ACCREDITATION (2020), https://www.aacsb.edu/-/media/aacsb/docs/accreditation/business/standards-and-
tables/2020%20interpretive%20guidance%20for%20aacsb%20business%20accreditation%20ed1%20distribute%20
1final.ashx?la=en&hash=C4717B8B37018C433688FA85E3507B0817BAFFE2. 
30 Norris-Vincent College of Business, Faculty Qualifications Guidelines (Aug. 27, 2019) (on file with author). 
31 JAMES MADISON UNIV., DEPARTMENT OF FINANCE AND BUSINESS LAW FACULTY GOVERNANCE DOCUMENT 17 
(2015), https://www.jmu.edu/academic-affairs/_documents/pnt-merit-pay-documents/fin-blaw-governance-2015.pdf 
(“One premier level publication is equivalent to three B-level publications. . . . One A-Level scholarly work is 
equivalent to two B-level articles. . . . No accumulation of C-level activities may be regarded as equivalent to a B-
level publication.”). The difference between these classifications is highly subjective. Premier publications are “the 
most prestigious journals in their field.” Id. at 11. A-level publications are “journals with a national or international 
reputation . . . [and] significantly enhance the prestige of the department or college.” Id. at 11–12. B-level articles 
“add something new to the body of knowledge or their equivalent . . . .” Id. at 12. C-level articles “are visible in the 
professional community, work toward publication that has not reached its conclusion, or similar activities.” Id. 
32 Anthony Ciolli, Five Tips for Law Review Online Supplements, FIRST MOVERS (Jan. 24, 2007), 
http://firstmovers.blogspot.com/2007/01/five-tips-for-law-review-online.html; J. Robert Brown, Jr., Law Faculty 
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OLJs, and print journals are more thorough than OLJs. Therefore, OLJs 
occupy a completely unnecessary middle ground, being less timely than 
blogs and less robust than print law journals.33 Furthermore, OLJs being 
faster to publish than print journals does more harm than good to legal 
scholarship. Their relative speed means that OLJs function to preempt 
viable research topics from print journals where they would receive 
more thorough analysis.34 With the recent popularity of SSRN,35 the 
benefit of faster publication of OLJs is further diminished because 
authors can still immediately disseminate the findings of their research 
while waiting for publication in a print law journal. OLJs provide a 
mechanism through which instant commentary is rewarded, which 
therefore incentivizes less thoughtful and thorough legal scholarship.36 

Another advantage to print journal scholarship is the uniformity in 
what gets published. This helps provide an objective basis for 
comparing the qualifications of applicants for a teaching position or 
candidates for tenure. Conversely, the variety of what gets published in 
OLJs is strong evidence for why they should not count as scholarship. 
The light footnoting policy of many OLJs37 also results in articles that 
are less conducive for scholarly purposes than print journals. And some 
OLJs are not even searchable on Westlaw or Lexis databases, which 
means they are of minimal value for furthering legal scholarship.38 

OLJs are often referred to as “supplements” for a reason;39 they are 
meant to supplement the flagship print journal. Therefore, advocates for 
crediting OLJs as scholarship are trying to turn them into something 
they were never designed to be. Finally, the very debate over how to 
weigh OLJs compared to general interest print journals is evidence that 
OLJs should not be considered in this category.40 Calculating highly 
subjective and complex exchange rates that few agree on is unnecessary 
because the far simpler solution is to only count print law journals, for 
which there is already an agreed upon hierarchy.41 

 
OLJ PRAISE 
 

 
Blogs and Disruptive Innovation, 2 J.L. 525, 542 (2012). (“Law journals are not magazines; very few individuals . . . 
read the Virginia Law Review from cover to cover. Rather, most articles are read individually, often many months or 
years after they are initially published.”). 
33 Ciolli, supra note 32; Brown, supra note 32, at 542. 
34 Schaffzin, supra note 2, at 247–48. This is because a future, in-depth print law review article on a subject could be 
determined to be preempted by an existing, shorter OLJ article on the subject. 
35 SSRN stands for Social Science Research Network. Its slogan, “Tomorrow’s Research Today,” illustrates its goal 
of disseminating early-stage research. FAQ, SSRN, https://www.ssrn.com/index.cfm/en/ssrn-faq/, (last visited May 
28, 2020). 
36 Schaffzin, supra note 2, at 246. 
37 Bender, supra note 9, at 388. 
38 Id. at 389–90. 
39 Shannon, supra note 1, at 109. 
40 Ciolli, supra note 32. 
41 Bird, supra note 22. 
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This section provides common praises for OLJs from the standpoint 
of the advocates who espouse them. 

The fact that blog posts can publish faster than OLJs, and print law 
journals are more thorough than OLJs, does not mean that there is no 
benefit to publishing in the middle ground between these two extremes. 
OLJs fill this gap perfectly, as they allow for more thorough analysis 
and editorial oversight than blogs, while being more timely and readable 
than print journals.42 

Some articles require over 20,000 words to adequately cover the 
topic. Print journals are there for such topics, and the existence of OLJs 
does nothing to diminish this important function. Rather, they provide 
an additional option for publishing shorter, timelier articles on other 
subjects. 

The infatuation some OLJ critics have regarding article length is 
troubling because article length is a poor proxy for quality. “A paper 
should be only as long as it needs to be to realize its own singular 
ambition and identity . . . . [F]orcing a short-form essay into a too-long 
article hampered by logorrhea, circumlocution and verbosity should not 
impress any reader.”43 Likewise, the excessive footnoting present in 
many print journal articles is also a poor proxy for quality.44 

Legal scholarship often covers very narrow subjects of the law that 
can be adequately covered in less than 8,000 words; such work should 
be encouraged, not villainized. Some scholars have more great ideas 
than they have time to publish in full-length law review articles. OLJs 
provide the valuable service of allowing these scholars to publish on 
novel and worthwhile topics that would otherwise go unpublished.45 

The ability of OLJs to “move[] the conversation and analysis of legal 
issues at a much faster pace”46 is especially important considering the 
highly time sensitive nature of some legal scholarship. Recent examples 
include faithless electors, emoluments, presidential impeachment, the 
Muslim immigration ban, and numerous coronavirus-related legal 
issues. 

Objective standards, such as the Washington & Lee law journal 
rankings, illustrate that OLJs are serious legal scholarship. Based on 
impact factor, the University of Chicago Law Review Online is ranked 
between the two print journals Northwestern University Law Review 

 
42 Bender, supra note 9, at 391 (“Online supplement pieces have the potential, at least, to strike a middle ground 
between the blogs and the traditional print law reviews by supplying just enough background to educate the 
mainstream reader, while abandoning the unwieldy footnotes with string citations and the often-overwhelming 
background detail that dominates the print law review.”); see also Ciolli, supra note 32. 
43 Andrew Jensen Kerr, Writing the Short Paper, 66 J. LEGAL EDUC. 111, 114 (2016). 
44 Joan Ames Magrat, Bottomheavy: Legal Footnotes, 60 J. LEGAL EDUC. 65, 66 (2010) (“Exceeding 500 [footnotes] 
is a dramatic expression of footnote machismo.”). 
45 Bender, supra note 9, at 397. 
46 Jack M. Balkin, Online Legal Scholarship: The Medium and the Message, 116 YALE L.J. POCKET PART 23, 26 
(2006). 
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and the Alabama Law Review.47 And nobody would doubt the 
scholarship classification of those two print journals. 

It is arbitrary, unjustified, and highly peculiar to afford prestige to an 
article simply because it is available in a print medium.48 This is 
especially true in the digital age, in which the print medium not only 
lacks any benefit but also has many downsides. Transitioning from print 
to online-only journals would benefit the environment, free up library 
space, save money (for both libraries and law reviews),49 and facilitate 
the faster dissemination of content.50 OLJs should therefore be praised 
and encouraged, not criticized. A growing number of people are 
recognizing the benefits of OLJs over their print counterparts. In 2009, 
a group of law library directors from elite law schools produced the 
Durham Statement on Open Access to Legal Scholarship, which calls 
for the end of physical copies of law journals.51 Specialty law journals 
have been transitioning online.52 Even some flagship journals have 
transitioned to an online-only medium.53 

Given all the benefits and lack of downsides, it is not surprising that 
the trend of embracing online-only journals is also occurring in other 
academic areas of study.54 In 2000—while online scholarship was in its 
infancy—a survey found high levels of support for online scholarship 
among faculty.55 Only 22% of surveyed faculty disagreed with the 
statement that the peer-review process is as thorough in electronic 
journals as with paper journals.56 Only 22% agreed with the statement 
“Electronic publishing undermines the integrity of academic rigor.”57 
And only 29% disagreed with the statement that electronic journals 
should be counted for tenure and promotion decisions.58 

 
SURVEY METHODOLOGY 

 
47 W&L Law Journal Rankings, supra note 5. 
48 Reis, supra note 4, at 50. 
49 It is estimated that—for non-elite law schools—an exclusively online journal costs $24,000 less annually on net 
than a print journal. Schaffzin, supra note 2, at 250. 
50 Reis, supra note 4, at 5. 
51 Durham Statement on Open Access to Legal Scholarship, BERKMAN KLEIN CTR. FOR INTERNET & SOC’Y HARV. U., 
https://cyber.harvard.edu/publications/durhamstatement (last visited May 28, 2020). Signatories to the statement 
included law library directors from University of Chicago, Columbia University, Cornell University, Duke University, 
Georgetown University, Harvard University, New York University, Northwestern University, the University of 
Pennsylvania, Stanford University, the University of Texas, and Yale University. Id. 
52 Reis, supra note 4, at 19 (“Of the 108 specialty law journals published at top 14 law schools, 27 are electronic-only 
publications (25%).”). 
53 Id. at 8. Although, four of those five are in the fourth tier of law schools: Western New England Law Review, 
Lincoln Memorial University Law Review, Belmont Law Review, Concordia University Law Review, Northeastern 
University Law Journal. Id. 
54 Merrill, supra note 17, at 1103. 
55 Aldrin E. Sweeney, Tenure and Promotion: Should You Publish in Electronic Journals? J. ELECTRONIC PUB. (Dec. 
2000), https://quod.lib.umich.edu/j/jep/3336451.0006.201?view=text;rgn=main. 
56 Id. (combining the 16% who “disagree” and the 6% who “strongly disagree” with the statement). 
57 Id. (combining the 16% who “strongly agree” and the 6% who “agree” with the statement). 
58 Id. 
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A survey of business law faculty was conducted in spring 2020 to 

measure perceptions of OLJs. The survey was completed by 67 
members of the Academy of Legal Studies in Business (ALSB). The 
ALSB is the premier academy for university faculty in business law 
related courses outside of law schools.59 To avoid any confusion, the 
survey stipulated that the following definition for OLJs is to be utilized: 
“For purposes of this survey, an online law journal is defined as any 
journal from an ABA law school that is available only online. It can be 
a specialty or general interest journal. Law review ‘Blogs’ do not count 
as online law journals.”60 

The survey consisted of a consent form, a series of demographic 
questions, and a question about how the faculty member perceives the 
merits of an OLJ placement when compared to placement in a print law 
journal. The demographic questions included gender, age, faculty rank, 
teaching experience, ranking of law school where the faculty member 
graduated, technological savvy, experience publishing in OLJs, and the 
significance of teaching versus scholarship at the faculty member’s 
institution. The following was the question asked regarding how OLJs 
compare to print law journals: 

In your personal opinion, a publication in the flagship, general 
interest law review from the #80 ranked law school is roughly 
equivalent to which of the following? 

A) An online publication at the #1 law school 
B) An online publication at the #10 law school 
C) An online publication at the #25 law school 
D) An online publication at the #40 law school 
E) An online publication at the #60 law school 
F) A publication in the flagship, general interest journal of the #80 

ranked law school is better than even an online journal at the #1 law 
school. 

G) N/A cannot even make an educated guess.61 
A final, optional question provided a text box for “any thoughts you 

have regarding online law journals including criticism, how they are 
viewed at your institution, any ‘rule-of-thumb’ for how they compare to 
flagship general interest journals, and how you would advise someone 
who is considering publishing in one.”62 

 
SURVEY RESULTS 
 
The results of the survey illustrate the problem of how disparate the 

views are on considering OLJs for hiring and tenure and promotion 

 
59 Welcome to the ALSB, ALSB, https://alsb.org/ (last visited June 15, 2020). 
60 Michael Conklin, Online Law Journal Survey (Spring 2020) (unpublished survey) (on file with author). 
61 Id. 
62 Id. Every response to this optional question is provided in Appendix A. 
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decisions. The following graph shows what percentage of faculty would 
weight a placement in the flagship print journal at the #80 law school 
with different levels of an OLJ placement. 

 
      

 
 
When different demographic factors are controlled for, interesting—

and sometimes counterintuitive—correlations emerge. 
 
AGE 
 
Older faculty are more likely to have a positive perception of OLJs. 
 
GENDER 
 
Males tend to gravitate more toward extreme opinions on OLJs. They 

are more likely than females to think either very highly or very lowly of 
OLJs. Males are also more likely to have published in an OLJ. Females 
are more likely to state that they cannot even make an educated guess 
as to how OLJs compare to flagship print journals. 

 
FACULTY RANK 
 
Full professors are the least likely to have published in an OLJ. There 

is no significant correlation between faculty rank and OLJ perceptions. 
 
TEACHING EXPERIENCE 
 
More years teaching corresponds to more positive perceptions of 

OLJs. 
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EXPERIENCE WITH OLJS 
 
While there was no overall significant correlation between 

publishing in OLJs and perceptions, faculty who have published in five 
or more OLJs are the most likely cohort to state that they cannot even 
make an educated guess as to how OLJs compare to flagship print 
journals. 

 
SCHOLARSHIP / TEACHING 
 
Faculty at institutions that focus more on teaching than scholarship 

have more positive views of OLJs and are less likely to have published 
in one. 

 
RANK OF LAW SCHOOL ATTENDED 
 
There were no significant correlations when controlling for this 

demographic factor. 
 
TECHNOLOGICAL SAVVY 
 
There were no significant correlations when controlling for this 

demographic factor. 
 
DISCUSSION 
 
The most emphatic takeaway from this research is that there is no 

consensus on how to interpret OLJ publications. By far the most 
common response was the inability to even make an educated guess as 
to how the merit of OLJs compares to that of general interest print 
journals. And the remaining responses demonstrated no consensus on 
the matter. A faculty member who has received an offer from the general 
interest print journal at the #80 law school—University of 
Cincinnati63—and is considering expediting to OLJs may receive the 
advice that an OLJ at the #60 law school—Texas A&M Arguendo—is 
the equivalent. Or, he may receive the advice that even the OLJ at the 
#1 law school—Yale Law Review Online—is inferior to the University 
of Cincinnati Law Review placement. 

These highly disparate results, however, do allow for an average rule 
of thumb to be extrapolated. Such an analysis results in the general 
interest print journal at the #80 law school being roughly the equivalent 

 
63 In the 2021 rankings, there are no law schools ranked #80 due to a seven-way tie for #76. W&L Law Journal 
Rankings, supra note 5. Therefore, the closest to #80 is a five-way tie for #83 between University of Cincinnati, 
University of San Diego, Wayne State University, Brooklyn Law School, and Illinois Institute of Technology. Id. 



 

 14 

of an OLJ placement at the #25 law school.64 Therefore, this creates a 
roughly 3:1 weighting ratio when comparing OLJs to flagship print 
journals. This ratio is far from dispositive given the vast disparity in 
responses. Furthermore, the limitations of this survey do not allow for 
analysis of how this 3:1 ratio may deviate when applied to extreme 
scenarios. For example, it is highly unlikely that an OLJ placement at 
the #2 law school (Stanford University) would be considered equivalent 
to a placement in the flagship print journal at the #6 law school (New 
York University), even though this is what a 3:1 ratio would indicate. 

This survey was simultaneously conducted with another identical 
one that utilized law school professors as participants.65 The results 
were remarkably similar: a wide disparity in responses, with an average 
around a 4:1 ratio.66 

Some of the interactions between OLJ perceptions and demographic 
factors were surprising. Initially, it was hypothesized that being older, 
being less technologically savvy, and having already acquired tenure 
would correspond with more negative views of OLJs. This study 
produced no significant correlation regarding OLJ perceptions and 
faculty rank or level of technological savvy. Furthermore, older faculty 
were more likely to have a positive perception of OLJs. These results 
dispel the notion that negative perceptions of OLJs are largely relegated 
to septuagenarian, tenured law professors who can barely send an email. 
However, this result is likely bad news for OLJ advocates because it 
means perceptions will not necessarily improve as older professors 
retire. 

The result that males are more likely to hold extreme opinions—
either very positive or very negative regarding OLJs—is consistent with 
research on gender differences regarding confidence.67 The 
disproportionately high number of females who responded that they 
cannot even make an educated guess as to how OLJs should be weighted 
is also consistent with the gender confidence gap.68 

This study produced an interesting correlation when considering the 
relative focus on scholarship versus teaching at the participant’s 
institution. This variable likely serves as a proxy for teaching at a more 
prestigious institution. Meaning, since faculty at institutions that focus 
more on scholarship than teaching have lower views of OLJs, this is 
likely the same as saying that faculty at more elite intuitions have lower 

 
64 This average excludes the faculty responses of “N/A cannot even make an educated guess.”  
65 Michael Conklin, Online Law Journals as Legal Scholarship: A Survey of Faculty Perceptions (May 26, 2020) 
(unpublished manuscript) (on file with author). 
66 Id. 
67 Katty Kay & Claire Shipman, The Confidence Gap, ATLANTIC (May 2014), 
https://www.theatlantic.com/magazine/archive/2014/05/the-confidence-gap/359815/. This is specifically related to 
self-confidence, but it is consistent with these studies that females would also be less confident in making more 
extreme claims regarding OLJs. 
68 Id. 
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views of OLJs.69 However, the same survey sent to law school faculty 
showed no correlation between prestige of institution and perception on 
OLJs.70 

The result that faculty with the most experience publishing in OLJs 
are the most likely to state that they cannot even make an educated guess 
as to how OLJs should be weighted is highly illustrative of the lack of 
consensus on the matter. 

Responses to the final, open-ended question perfectly demonstrate 
the variety and veracity of opinions on the subject. Responses range 
from “Online only journals are not considered scholarship” to the belief 
that OLJs might even be considered superior to print journals.71 Many 
faculty expressed frustration, not only regarding the OLJ issue, but also 
on the broader issue of working at institutions where there is debate over 
the merits of publications in general interest print law journals.  

 
CONCLUSION 
 
One thing that is clear from this research is that faculty should never 

assume that a given position regarding OLJs is dispositive of a universal 
consensus. The rough 3:1 ratio established in this article provides an 
average for faculty to consider when weighing offers from both OLJs 
and general interest print journals. Regardless, faculty must review the 
written tenure and promotion standards at their institution and request 
clarifications if necessary. Furthermore, given the variety of opinions 
on the matter, faculty who may transition into a position at a different 
institution should be highly cautious regarding how their OLJ 
publications will be viewed. 

Recent budget cuts due to the COVID-19 pandemic, the rapid rise of 
OLJs, and the willingness of many faculty to question print prestige 
calls for further research into this area. The results of this survey, 
combined with such future research, will help inform tenure-track 
faculty, faculty serving on hiring and tenure and promotion committees, 
and journals considering transitioning to an online-only modality.72 

 
 

  

 
69 For purposes of anonymity, the survey did not inquire as to where the survey participant taught. Conklin, supra note 
60. 
70 Conklin, supra note 65. 
71 See infra app. A., survey response #4: “Online law journals are treated no differently than paper journals. In fact, 
there is a perception that online journals have greater impact because of accessibility.” 
72 Reis, supra note 4, at 43. 
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Appendix A 
The following is every comment received in response to the Online 

Law Journal Survey. Note that this question was optional. Also, light 
editing was conducted in order to ensure the anonymity of the faculty. 
All changes are delineated with brackets. 

1. “I think online journals are just fine!” 
2. “Does online journal mean the online supplement to the 

flagship or a journal that is published exclusively online (see several IP 
journals) or both?”73 

3. “Online only journals are not considered ‘scholarship.’ 
Online-only journals only get credit on the level of a conference 
presentation.”  

4. “Online law journals are treated no differently than paper 
journals. In fact, there is a perception that online journals have greater 
impact because of accessibility.”  

5. “Harvard, Yale, or Stanford flagship online supplements 
might count as a B journal which is the equivalent of the 80th ranked 
flagship law review.” 

6. “I would consider the online journals perfectly acceptable 
outlets for scholarly work – with the same caveats as any journal. I do 
not believe the output (online or hard copy) is as important as the 
process and the quality of the papers published.”  

7. “Online law journals are not nearly as competitive as regular 
law reviews at comparable law schools.” 

8. “Online vs print is not as important as the peer-review process 
and academic rigor.” 

9. “Any student-edited journal is viewed suspiciously at my 
institution.”  

10. “As a rule of thumb, all law review journals count the same 
at my institution, including online journals. However, one cannot get 
tenure with all online journals.” 

11. “Question is peer reviewed, not modality of broadcast. A top 
school producing good articles in a competitive environment is fine.” 

12. “My institution has never provided an opinion about online 
versus non-online law journals. I have not attempted as of yet to submit 
to an online law journal, mostly due to the fact that few fall in the T60 
generals (or top 10% specialties) that I am required to hit in order to be 
identified as ‘high quality’ by my department. Perhaps if tenured, I'd 
feel more comfortable about branching out from the defined 
requirements necessary to obtain tenure at my institution.” 

 
73 This question was explicitly answered in the survey introduction: 

For purposes of this survey, an online law journal is defined as any journal from an 
ABA law school that is available only online. It can be a specialty or general interest 
journal. Examples include the Harvard Law Review Online, Drake Law Review 
Discourse, and Rutgers Race and the Law Review. Law review “Blogs” do not count 
as online law journals. 

Conklin, supra note 60. 



 

 17 

13. “In the promotion and tenure process, there are different 
levels of review (e.g., department, college, and university). I believe 
these different levels of review will have different evaluations of an 
online law journal. My B-school dean would probably be more 
impressed by a famous school’s online review than a lesser school’s 
flagship review. However, my department might be more impressed by 
the lesser school’s flagship review. As a result, it’s difficult to answer 
your question about the #80 ranked general interest review because I 
think ‘equivalence’ differs depending on the expertise of the reviewer.”  

14. “My school pretty much totally discounts publications in 
online journals, which I think is totally wrong. I have [] publications in 
online journals and they basically don't count. This is wrong because 
there are a number of excellent online journals, including the ones I 
published in. Unfortunately, I don't have any rules of thumb for making 
a good comparison between such journals and general law reviews. 
How would I advise someone? Find out how your institution treats 
them, before you accept a publication offer.” 

15. “My school evaluates candidates for tenure and promotion 
based on the impact of their research as evaluated by around fifteen 
outside reviewers. So, if an online publication contributes to a body of 
research that is impactful, great, and if a publication in a flagship general 
interest journal does not, then too bad. I imagine other schools are the 
same way. I have noticed that a lot of very important publications in the 
tech fields are online only. All of this leads me to believe that while 
print/online seems like an important distinction now, in a few years it 
will not be noticed.” 

16. “The question is confusing and problematic because it fails to 
distinguish between a true law journal that is published completely 
online and does publish print issues and a an online ‘journal’ that is a 
supplement of some sort to the true main, print law review that a school 
issues.74 Many schools now have a ‘real’ main law review and then an 
online companion that is much, much easier in terms of article 
placement.” 

17. “The former can and should be ranked just as any general or 
specialty journal should be ranked depending on impact, citation and 
quality. The latter requires special consideration and treatment.” 

18. “I really do not know enough about online journals to 
comment here. Our workload policy does not make any distinction 
between online publications and others. It’s all based on rankings and 
impact factors. So wherever the online journals fall there is what we pay 
attention to. Now, it’s very possible that none of them rank high. I 
wouldn’t want to be publishing in ONLY online journals, that’s for sure. 
Although maybe they’re ALL going to be online journals now! Ha ha” 

19. “This is the single most silly survey I've ever seen. Assuming 
a scholarly article online digitally is somehow less or more valued than 

 
74 See id. 
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it being published on paper is so out of date it takes my breath away. A 
25 year old would have thrown this theory in the trash. He is your future 
and the future is digital. This type of meaningless ‘research’ is why 
college is so unnecessarily expensive and tenure so damaging to 
productivity. Your infatuation with law school rankings is more Old 
School. No one in law practice ever asks where one went to law school: 
only academics who spend all day counting the bricks on the street 
outside care because it's all that you've accomplished. If this is what 
passes for research, the ranking of universities is meaningless.” 

20. “Very new vehicle but worth publishing in.... especially if the 
faculty member is younger! or in my case, at the end of a career. 
Younger faculty members may just need ‘numbers’ and on line may 
provide them with those....”  

21. “I would guess that an online journal from a top ten law 
school may be treated as a B publication – but not certain about that. If 
a junior colleague up for tenure asked about it I would advise against it 
unless it is low effort and/or she is meeting expectations so far. There 
might be some name brand recognition, which would be a plus, but an 
online publication even from a top school probably would not count like 
a publication in a traditional law journal. Hence, I would advise a junior 
colleague to rather focus on traditional law journals. The situation could 
be different for more advanced colleagues because an online publication 
may be easier to access than a print journal and hence contribute to 
impact of scholarship.”  

22. “The acceptance rates of online and ‘general interest’ printed 
journals, rather than the fact of their different media publications should 
determine the way they are viewed for promotion and tenure purposes.”  

23. “I don't consider online law journals to be any different in 
quality than journals that publish a paper copy. I am specifically talking 
about online journals from law schools. The prestige of the law school, 
not whether a paper copy exists, appears to be leading metric for the 
quality of the journal. Also whether the journal is general or specialty 
also matters.” 

24. “I think online journals are now very well accepted.” 
25. “The biggest problem I see is predatory journals, ones that 

require you buy a subscription in order to get published. These are more 
harmful to scholarship and peer review than whether or not a journal 
publishes online.” 

26. “Because there is so much junk online, I put very little faith 
in online journals generally.” 

27. “Online are generally viewed as lesser, but it is difficult to 
quantify.”  

28. “Criticism of law reviews as not peers since believed to be 
student run.”  

29. “Print is better, but a publication is a publication.”  
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30. “I have very positive experiences publishing in online 
journals of top ranked law schools, and I hope more schools follow such 
leads.”  

31. “My institution does not specifically distinguish between 
online and traditional law reviews. Our journal and law review ranking 
rubric places a greater value on the ranking of the law school that 
produces the law review than on the distinction between online or 
traditional publication. The ranking of the specific law review is also a 
consideration based on the Washington and Lee and other ranking 
sources. The overall ranking of the law school itself is also factored in 
so that an online (or any secondary--treated equally) law review from a 
top-25 ranked law school from, e.g., US News & World Report would 
be superior to the general print law review from a law school ranked 
60th.” 

32. “In general, any online journal in any of the business 
disciplines is considered less impactful and less desirable than a print 
journal (in the absence of any evidence one way or the other). For a 
tenure track member of the faculty, I would advise to pursue print 
options first.”  

33. “At my school, we get no official credit for online law 
reviews as they are not on our list but they are considered as part of the 
overall mix of publications, i.e., they are in the helpful ‘other’ category 
along with book chapters and other scholarly writing that is not on our 
official publication list). I have published in a number of T14 onlines, 
including []. I generally scale up or down around a full law review 
article; I'm trying to reach a slightly different audience with the online 
while also being efficient with my time/ideas. I would advise writing 
them so long as you can be efficient about it. I've found they are a great 
way to start an idea or alter an existing one for a wider audience. They 
are also easy to provide to non-lawyers to get your ideas across (for 
example, [] I would never give [people I am consulting] a full law 
review article to read, but I will often give them a 10 page online article). 
As for the comparison issue, I personally don't think it's worthwhile 
publishing in any non-T14 onlines. Too much work for too little 
exposure. But a top online (Harv, Yale, Stan, Chi, NYU) can be a 
meaningful supplement to a scholarly record. All that said, for me, 
online doesn't really compare with a full published article.”    

34. “Flagship institutions get 'a lot' of benefit of the doubt. It's the 
brand-name phenomenon. It colors people's perception of quality. 
Teaching [at top schools] is less rigorous in that PhDs don't even teach 
most courses until the undergrad senior level and of course grad school 
level (I don't know why we paid so much...the marketing to parents is 
that the schools are 'all that' because of faculty - if kids don't see faculty, 
what's that about?). All that matters is research - let the GAs do the 
teaching, office hours, etc. [Students at elite institutions have] little 
access to the PhD teachers and [mostly deal] with GAs. I'm not 
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impressed. Sure the top 20 journals are all that because they are filled 
with articles from faculty who can focus on scholarship over teaching.”  

35. “My university has no clue how to handle law review 
publications at all.”  

36. “The ranking system is a farce and a sham. If any law journal 
is truly peer reviewed, double blind, non-pay or predatory it should 
count regardless of any subjective ranking. There is no objective criteria 
for the ranking and not one of them would survive a court challenge 
under Daubert rule or any other evidentiary standard.” 

37. “My sense is that as more journals, in all subject matter areas, 
continue to migrate to online publication only, the perceived differences 
in quality will diminish.” 

38. “They are accepted at my school. I believe these are the 
future.”  

39. “The last question was confusing. The option to compare the 
#80-ranked print to the #80-ranked online was not available. Most 
publications are online and they are equivalent, in my mind.” 

40. “We are tied to the Australian Business Deans Council list of 
journals and any additions are based on impact factors.” 

41. “We would get no credit for publishing in an on-line journal. 
In a college of social science, it has been a struggle to receive credit for 
any published law review that is not peer-reviewed.” 



 

 

BUMPS ALONG THE TRACK TO IMPLEMENTING SUSTAINABLE OPTIONS FOR 
URBAN TRANSPORTATION: A CASE STUDY IN BICYCLES, PERSONAL INJURIES, 

AND GOVERNMENTAL DISCRETIONARY IMMUNITY 

Franklyn P. Salimbene* 
 
INTRODUCTION 
 
   On May 13, 2016, as Desiree McCloud rode her bicycle along East 

Yesler Way (Yesler) in the First Hill section of the City of Seattle (the 
city), the wheel of her bicycle got caught in the flange gap of a streetcar 
track.1 The incident occurred as McCloud was attempting to pass 
another cyclist in front of her in the bike lane.2 To do so, however, 
McCloud went too far outside the marked bicycle lane bringing her 
closer to the center of the roadway and into contact with the track.3 As 
a result she lost control of her bicycle causing her to fall to the ground.4 
Her injuries were fatal.5 

   Long before McCloud’s accident in 2005, Seattle had 
commissioned a study to determine how best to provide sustainable 
transit service to First Hill.6 Through this process, city officials decided 
to establish and construct a streetcar line,7 a segment of which ran along 
Yesler.8 The city did so concluding that streetcars were compatible with 
urban neighborhoods and had an advantage over buses in that they 
would attract more riders, be quieter than buses to operate, and emit less 

 
*Franklyn P. Salimbene, JD, LLM is Senior Lecturer in Law at Bentley University, Waltham, Massachusetts.  
The author wishes to thank Amanda Pine of Boston University Law School for her generous assistance in editing the 
footnotes for this paper. 
1 Complaint at 6, McCloud v. City of Seattle, No. 17-2-32732-8 SEA (Wash. Super. Ct. Dec. 19, 2017). A flange gap 
in a streetcar track is the groove in the track that secures the wheel of the streetcar to the rail. Id. at 42.  
2 Id. at 27-29. 
3 Id. at 35. Footage from street cameras obtained by the Seattle Times shows that McCloud had actually crossed one 
of the two rails and was riding between the tracks when the accident occurred. Evan Bush, Cyclist Desiree McCloud 
Was Riding between the Streetcar Tracks Moments before Fatal Crash Video Shows, SEATTLE TIMES (Sept. 6, 2016, 
2:17 PM), https://www.seattletimes.com/seattle-news/cyclist-desiree-mccloud-was-riding-between-streetcar-tracks-
moments-before-fatal-crash-video-shows/. 
4 Complaint, supra note 1, at 34-35, 78. McCloud’s cause of action was joined by Suzanne G. Greenberg as co-plaintiff 
for non-fatal injuries sustained when her bicycle tire got caught in the flange gap of a streetcar track on May 24, 2017. 
Id. at 36-39.  
5 Id. at 1. McCloud’s complaint was for wrongful death brought on her behalf by her brother Cody McCloud. Id. at 1, 
4. 
6 Defendant City of Seattle’s Motion for Summary Judgment at 2-3, McCloud v. City of Seattle, No. 17-2-32732-8 
SEA (Wash. Super. Ct.). “The First Hill line of the Seattle Streetcar connects the diverse and vibrant residential 
neighborhoods and business districts of Capitol Hill, First Hill, Yesler Terrace, Central Area, Chinatown-International 
District, and Pioneer Square. It also serves major medical centers, local colleges and universities, and athletic event 
venues.” First Hill Line, SEATTLE DEP’T TRANSP., https://www.seattle.gov/transportation/getting-
around/transit/streetcar/first-hill-line (last updated Jan. 28, 2020). 
7 Defendant City of Seattle’s Motion for Summary Judgment, supra note 6, at 3. 
8 Id. at 1, 6. 
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air pollution.9 This decision by city transportation officials was 
subsequently affirmed in 2009, by a vote of the city council leading to 
an interagency agreement with Sound Transit, which was signed by the 
mayor allowing the project to proceed.10 

   Eight years later and one year after the fatal accident, on December 
19, 2017, Desiree McCloud’s brother, Cody McCloud, filed suit against 
the city for negligence in causing her death.11 The complaint alleged that 
the city, knowing the danger caused to cyclists by streetcar tracks,12 
owed a duty of care to McCloud “to safely design, sign, and mark 
Yesler”13 and that the city by failing to do so was the direct and 
proximate cause of McCloud’s death.14 The complaint went on to allege 
certain practical precautions that the city could have taken in designing 
the streetcar line that would have eliminated or mitigated the risk of 
injury to bicyclists like McCloud. Specifically, the alleged precautions 
included, among others, inserting a rubber filler in the track’s flange 
gap, designating the bicycle lane as a “no-passing” lane with appropriate 
signage, segregating the bike lane from moving traffic by placing it 
between the sidewalk and the parking lane, and prohibiting parking 
altogether on Yesler so as to widen the bike lane and allow bikes to pass 
one another without going outside the lane markings.15 

   The city answered McCloud’s complaint by recognizing that it had 
a duty to provide reasonably safe roadways for ordinary travel, but that, 
consistent with its duty, Yesler was reasonably safe for such travel.16 
The city answered further, however, that its duty did not extend to 

 
9 Id. at 4. The city also concluded that streetcars are effective urban circulators because they have wide doors for faster 
passenger boarding and provide a more comfortable ride than buses that often sway from side to side when loaded. 
Id. at 3. 
10 Id. at 4. “Sound Transit builds and operates regional transit service throughout the urban areas of Pierce, King and 
Snohomish Counties.” Who We Are, SOUNDTRANSIT, https://www.soundtransit.org/get-to-know-us/who-we-are (last 
visited Apr. 21, 2020). 
11 Complaint, supra note 1.  
12 Id. at 12. 
13 Id. at 17. 
14 Id. 
15 Id. at 15-16. As evidenced in the Complaint, an often-proposed remedy for the problem posed to cyclists by the 
flange gap in streetcar tracks involves the seating of a rubberized filler inside the rail’s gap. The proposition is that the 
filler would stop a bicycle tire from falling into the gap. While this is true under certain conditions, Seattle addressed 
the suggestion by referencing its consultant’s findings that the literature and experienced traffic engineers generally 
conclude that flange fillers are not an appropriate remedy for tracks that get high usage as would occur with the 
operation of streetcars. Defendant City of Seattle’s Motion for Summary Judgment, supra note 6, at 17. See ALTA 
PLANNING + DESIGN, BICYCLE INTERACTIONS AND STREETCARS: LESSONS LEARNED AND RECOMMENDATIONS 8 
(2008), https://altaplanning.com/wp-content/uploads/Bicycle_Streetcar_Memo_ALTA.pdf. “Flange filler material 
used for heavy rail can reduce crash danger. However, extensive experiments in Switzerland seem to indicate that 
flange filler is not appropriate for streetcar tracks.” Id.  
16 City of Seattle’s Answer and Affirmative Defenses at 5, McCloud v. City of Seattle, No. 17-2-32732-8 SEA (Wash. 
Super. Ct. 2017). Recently, a Washington appellate court reaffirmed the rule that ordinary travel includes bicycle 
travel when it held that “cycling is a mode of ‘ordinary travel,’ and therefore, the City has a duty to maintain its roads 
for bicycle travel.” O’Neill v. City of Port Orchard, 375 P.3d 709, 715-716 (Wash. Ct. App. 2016) (involving a suit 
by a bicyclist against the city for improper maintenance of a roadway surface).  
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protecting travelers on the roadway from “any and all harm,”17 and 
raised several defenses including, inter alia, the city government’s 
discretionary immunity from tort liability.18 

   McCloud’s complaint and the city’s defense raise several 
important issues as government agencies search for ways to address 
urban traffic congestion and the air pollution caused by it. In turn this 
paper will address three of them. First, viewed broadly, the McCloud 
case is about public policy and efforts by both public and private entities 
to increase bicycle use as part of a sustainable urban transportation 
system. In this regard, the paper provides a brief overview of the role 
the bicycle has played as a means of transportation both past and 
present, current federal policies that support that role, and the 
concomitant growth in the private sector market for bicycles. Second, 
more narrowly, McCloud’s case is one of negligence and the duties 
owed by responsible governmental entities for the safety of cyclists on 
city streets, particularly streets with streetcar tracks. Through the lens of 
McCloud’s negligence complaint and the city’s answer to it, the paper 
reviews competing aspects of urban street design intended to 
accommodate a range of users including bicycles. Third, included in the 
city’s answer was the affirmative defense founded on the city’s claim of 
immunity from actions in negligence related to the planning and design 
of public projects. Here, the paper reviews the concept of discretionary 
immunity and its implications for cities as they seek to design 
sustainable transportation alternatives to the automobile.  

  
THE BICYCLE 
 
   Historically, bicycles have been part of the American cityscape 

since at least the late 19th century.19 In fact, at the turn of the 20th century, 
the Michigan Supreme Court went so far as to observe that bicycles had 
become a primary means of transportation for workers commuting to 
and from work.20 This acknowledged dependence on the bicycle was 
fed by a robust manufacturing sector that turned out bicycles at a steady 
rate. For instance, between 1889 and 1899, the number of bicycles 
manufactured in the United States ballooned from approximately 
200,000 to one million.21 With that ballooning came organizations like 
the League of American Wheelmen that advocated for safer roads and 
amenities for bicycle travel.22 Yet, with the growing popularity of the 

 
17 City of Seattle’s Answer and Affirmative Defenses, supra note 16, at 8. 
18 Id. at 9. 
19 See The Safety Bicycle and Beyond, SMITHSONIAN, https://www.si.edu/spotlight/si-bikes/si-bikes-safety (last visited 
Apr. 21, 2020). 
20 Lee v. Port Huron, 87 N.W. 637, 637-638 (Mich. 1901) (holding that where streets are unpaved, bicycling could be 
allowed on city sidewalks). 
21 The Safety Bicycle and Beyond, supra note 19. 
22 Ross D. Petty, The Impact of the Sport of Bicycle Riding on Safety Law, 35 AM. BUS. L. J. 185, 202 (1998) 
(“Bicyclists, led by the League of American Wheelmen, and financed by [bicycle] manufacturers assembled a 
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electric streetcar in the early 1900s,23 and the introduction of the mass 
produced automobile not long thereafter,24 the popularity of adult 
bicycling declined precipitously.25 An indication of that decline was the 
sudden decrease in the number of companies manufacturing bicycles in 
the United States after 1900; for example, between 1900 and 1905, that 
number fell from 312 to 101.26 Thereafter, the bicycle remained a 
popular item for children, but lost much of its following among adults.27 

   Today, however, adult bicycling is back and the market for 
bicycles is robust once again. Many credited the fitness craze of the 
1960s28 and the environmental movement of the 1970s29 for its initial 
resurrection as an adult conveyance. A few decades into the 21st century, 
however, the bicycle is once again viewed as basic urban transportation, 
a sustainable alternative to the automobile.30 This need for an alternative 
was starkly underscored in a 2019 report by Business Insider on the 
most congested cities in the United States and the cost of that 
congestion.31 It is staggering. For example, according to Business 
Insider, automobile commuters in Seattle, the sixth-most congested city 
in the United States, lost 138 hours of productivity per capita annually 
at a cost to the individual driver of $1,932, and to the city of $2.9 
billion.32 For Boston, the most congested city, the figures were 164 
hours lost at a cost to drivers of $2,291, and to the city of $4.1 billion.33 

 
coalition of interests . . . that advocated for improved roads . . . .”). See also Mission and History, THE LEAGUE OF 
AM. BICYCLISTS, https://www.bikeleague.org/content/mission-and-history (last visited Apr. 21, 2020) (“In an effort 
to improve riding conditions so they might better enjoy their newly discovered sport, more than 100,000 cyclists from 
across the United States joined the League [of American Wheelmen) to advocate for paved roads.”).  
23 The Federal Electric Railway Commission, convened by President Wilson in 1919, found that between 1902 and 
1917, streetcar ridership in the United States expanded from 5.8 billion passenger trips to 14.5 billion trips. 3 FED. 
ELEC. RYS. COMM’N, PROCEEDINGS OF THE FED. ELEC. RYS. COMM’N TOGETHER WITH FINAL REP. OF THE COMM’N 
TO THE PRESIDENT 2222 (1920). 
24 Between 1910 and 1930, the number of registered automobiles on American roads exploded from 458.38 thousand 
to 23.03 million. State Highway Statistics Series: State Motor Vehicle Registrations, By Years, 1900-1995, U.S. DEP’T 
TRANSP., FED. HIGHWAY ADMIN., https://www.fhwa.dot.gov/ohim/summary95/mv200.pdf (last visited Apr. 21, 
2020). 
25 David Herlihy, writing about this decline, noted that after the turn of the century, “other than the occasional 
collegiate cyclist, American adults showed little inclination to remount the neglected two-wheeler.” DAVID V. 
HERLIHY, BICYCLE: THE HISTORY 322 (2004). 
26 The Safety Bicycle and Beyond, supra note 19. 
27 David Mozer, Chronology of the Growth of Bicycling and the Development of Bicycle Technology, INT’L BICYCLE 
FUND, http://www.ibike.org/library/history-timeline.htm (last visited Apr. 21, 2020). 
28 Id. See also Ken Kifer, Cycling in the Sixties: A History of US Bicycling in the 1960's, KEN KIFER’S BIKE PAGES, 
http://www.phred.org/~alex/kenkifer/www.kenkifer.com/bikepages/lifestyle/60s.htm (last visited Apr. 21, 2020) 
(referencing both Paul Dudley White and President Kennedy advocating for bicycling as a healthful activity). 
29 Ryan Seher, I Want to Ride My Bicycle: Why and How Cities Plan for Bicycle Infrastructure, 59 BUFF. L. REV. 585, 
586 (2011) (writing that concern over “climate change, increased gasoline prices, the obesity epidemic, and the global 
economic meltdown have given rise to renewed interest in bicycle transportation . . . .”). 
30 See infra notes 34-40 and accompanying text. 
31 Mark Matousek, The 15 Most Congested Cities in the US, BUSINESS INSIDER (May 20, 2019, 10:45 AM), 
https://www.businessinsider.com/us-cities-with-most-traffic-2019-2019-2. 
32 Id. 
33 Id. 
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   In response to a situation that has now become quite dire, both 
government and the bicycle industry have acted. On the federal level, to 
facilitate bicycling as an element of the transportation system, the 
Federal Highway Administration (FHWA) has issued guidance to state 
and local agencies for integrating bicycle projects into the design and 
operation of roadways.34 By statute, state agencies must give “due 
consideration”35 to bicycling in planning roadway projects. Specifically, 
transportation plans must “provide for the development and integrated 
management and operation of transportation systems and facilities 
(including…bicycle transportation facilities…) that will function as an 
intermodal transportation system….”36 Important to note is the use of 
the word “transportation” in these federal guidelines; it is purposeful. 
By statute, the funding is not meant for recreational bicycling, but rather 
for bicycling as an element of the country’s transportation system.37 In 
2019, that funding along with certain pedestrian-related projects stood 
at slightly more than $1 billion.38 Available through the U.S. 
Department of Transportation (USDOT), the funding specific to 
bicycling was designated for a wide range of projects.39 Among them 
was: funding for planning bicycle facilities; building in-street and 
segregated bicycle lanes, and over-roadway crossings; and providing 
streetscape, street lighting, paved shoulders, and signs and signals 
specific to cyclists.40 

   USDOT funds were also available to cities for the capital and 
equipment costs associated with “bike-share” programs.41 These bike-
share program bicycles, available to anyone on a city street with a credit 
card or a cell phone, have grown wildly in number to the point that, in 
2018, 45.5 million trips were taken with docked and dockless bicycles.42 

 
34 See Federal Highway Administration Bicycle and Pedestrian Planning, Program, and Project Development, U.S. 
DEP’T TRANSP., FED. HIGHWAY ADMIN., 
https://www.fhwa.dot.gov/environment/bicycle_pedestrian/guidance/guidance_2019.cfm (last updated Sept. 26, 
2019). 
35 Intermodal Surface Transportation Efficiency Act of 1991, Pub. L. No. 102-240, 105 Stat. 1914 (1991) (codified as 
amended in scattered sections of 23 U.S.C.). "Bicyclists and pedestrians shall be given due consideration in the 
comprehensive transportation plans developed by each metropolitan planning organization and State . . . ." 23 U.S.C. 
§ 217(g)(1). 
36 Id. at § 135(a)(2). 
37 That purpose is laid out in § 217(i): “No bicycle project may be carried out under this section unless the Secretary 
has determined that such bicycle project will be principally for transportation, rather than recreation, purposes.” Id. at 
§ 217(i). 
38 See Bicycle and Pedestrian Program: Funding Information, U.S. DEP’T TRANSP., FED. HIGHWAY ADMIN., 
https://www.fhwa.dot.gov/environment/bicycle_pedestrian/funding/ (last updated Dec. 10, 2019) (unfortunately, this 
document does not separate out bicycle from pedestrian funding). 
39 See Bicycle and Pedestrian Program: Pedestrian and Bicycle Funding Opportunities, U.S. DEP’T TRANSP., FED. 
HIGHWAY ADMIN., https://www.fhwa.dot.gov/environment/bicycle_pedestrian/funding/funding_opportunities.cfm 
(last updated Feb. 24, 2020). 
40 Id. 
41 Id. 
42 Shared Micromobility in the U.S.: 2018, NAT’L ASS’N OF CITY TRANSP. OFFICIALS (NACTO), 
https://nacto.org/shared-micromobility-2018/ (last visited Apr. 21, 2020). Trends in bike share programs indicate that 
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This number was an increase from the 35 million trips taken in 2017,43 
which itself was an increase above the 28 million trips taken in 2016.44 
To accommodate these trips, there were 57,000 docked bike-share 
bicycles available for use in a number of U.S. cities in 2018.45 Part of 
this increasing popularity of bike-share programs has been the 
introduction of e-bikes,46 which in 2018, accounted for 6.5 million of 
the total bike-share trips.47 

   With the growth in these bike-share programs and the introduction 
of the e-bike, it is clear why the private sector adult bicycle market is 
strong. Figures from Statistica show that during the five-year period 
from 2011 to 2015, the number of bicycles sold in the United States rose 
from 15.7 million units to 17.4 million.48 Likewise, the estimated overall 
size of the market during the same five-year period grew from $6.0 
billion to $6.2 billion,49 with e-bike unit sales showing a dramatic 
increase from 70,000 units in 2012 to a healthy 152,000 in 2016.50 
Considering USDOT’s promotion of cycling, the increase in urban bike-
share programs, and the robust bicycle market, it seems safe to conclude 
that bicycling on city streets will increase going forward raising the 
question of duties owed to cyclists who use city streets. 

 
 
NEGLIGENCE AND SEATTLE’S DUTIES TO CYCLISTS 

LIKE MCCLOUD 
 
   In 1929, the New York Court of Appeals in Palsgraf v. Long Island 

Railroad articulated the recognized standard in negligence cases.51 “The 
risk reasonably to be perceived defines the duty to be obeyed . . . .”52 

 
while use of docked bikes continues to increase, use of dockless bikes fell precipitously in 2018. Further, during the 
same period, the introduction and use of e-scooters skyrocketed to 38.5 million trips. Id. 
43 Id. 
44 Id. 
45 Id. This is a 9% increase over in the number of docked bikes in 2017. Id.  
46 “Modern e-bikes often look indistinguishable from a ‘regular’ bike but have robust batteries and technology which 
are capable of sensing when a rider needs a helping hand over a hill, into a headwind, or accelerating from a stop.” 
Electric Bikes, MASSBIKE, https://www.massbike.org/ebikes (last visited Apr. 21, 2020). 
47 Shared Micromobility in the U.S.: 2018, supra note 42. 
48 U.S. Bicycle Unit Sales from 1992 to 2015 (in millions), STATISTICA  
https://www.statista.com/statistics/236152/us-unit-sales-of-bicycles/ (last visited Apr. 21, 2020). The trend is not 
steady, however, showing both upward and downward spikes during the period. Id. 
49 Estimated Size of the U.S. Bicycle Market from 2004-2015, STATISTICA, 
https://www.statista.com/statistics/255614/size-of-the-bicycle-market-in-the-united-states/ (last visited Apr. 21, 
2020).  
50 Estimated Sales of Electric Bicycles in the United States Between 2012 and 2016, STATISTICA, 
https://www.statista.com/statistics/326124/us-sales-of-electric-bicycles/ (last visited Apr. 21, 2020) The trend is not 
steady, however, showing both upward and downward spikes during the period. Id.  
51 Palsgaf v. Long Island R.R., 162 N.E. 99 (N.Y. 1928).  
52 Id. at 100. See also Weirum v. RKO General, Inc., 539 P.2d 36, 39 (Cal. 1975) (“. . . foreseeability of the risk is a 
primary consideration in establishing the element of duty.”); Kaisner v. Kolb, 543 So. 2d 732, 755 (Fla. 1989) (“Where 



 

 27 

Adhering to this standard, the McCloud complaint alleged that the city 
was aware of prior accidents involving bicycle tires getting caught in 
the flange gap of streetcar tracks.53 In fact, in a widely publicized 2010 
incident,54 Seattle had been sued by Patricia Lenssen and five other 
cyclists for injuries that they sustained in accidents similar to 
McCloud’s.55 The logic of McCloud’s complaint, therefore, consistent 
with the Palsgraf standard was that defendant city’s prior knowledge of 
the risk created a duty to protect cyclists from streetcar tracks, a duty 
that it breached. 

   Critical to assessing risk, however, are the circumstances within 
which defendants find themselves. As the Palsgraf court also noted, 
negligence is the absence of care “according to the circumstances,”56 for 
what is reasonable is really a question of context.57 For city defendants 
like Seattle, the Federal Highway Administration (FHWA) has 
identified a number of potential contextual circumstances that cities 
need to consider in planning and designing bikeways on city streets.58 
These include the effective capacity of the street, accommodating 
automobile movement, transit bus operations and stops, loading and 
unloading of trucks for commercial enterprises, federal and state 
accessibility requirements, and parking.59 With the obvious need to 
balance these often competing considerations in designing streets, 
especially urban streets like Yesler that accommodate both streetcar 
operations and bicycle use, Seattle and other cities are confronted with 
making choices in project design. These choices of necessity 
compromise some considerations in favor of others,60 especially 
because, in the case of Yesler, the street narrows at points to only 42 

 
a defendant's conduct creates a foreseeable zone of risk, the law generally will recognize a duty placed upon defendant 
. . . .”). 
53 Complaint, supra note 1, at 12. 
54 See, e.g., Scott Gutierrez, Lawsuit: Streetcar Tracks Unsafe for Cyclists, SEATTLE PI (May 31, 2010, 10:00 PM), 
http://www.seattlepi.com/default/article/lawsuit-streetcar-tracks-unsafe-for-cyclists-888271.php#ixzz1L8tvbHO2. 
55 Lenssen v. City of Seattle, No. 10-2-18980-7 SEA (Wash. Super. Ct. Apr. 6, 2012). In Lenssen, Seattle filed a 
motion for summary judgment based on the city’s immunity from tort liability, an argument similar to the argument 
in McCloud. The court in Lenssen allowed the motion. See Order Granting Defendant’s Motion for Summary 
Judgment, Lenssen v. City of Seattle, No. 10-2-18980-7 SEA (Wash. Super. Ct. Apr. 6, 2012). 
56 Palsgraf, 162 N.E. at 99. 
57 As the Palsgraf court noted, “. . . risk imports relation; it is risk to another or to others within the range of 
apprehension.” Id. at 100 (emphasis added). 
58 See Separated Bike Lane Planning and Design Guide, U.S. DEP’T TRANSP., FED. HIGHWAY ADMIN., 
https://www.fhwa.dot.gov/environment/bicycle_pedestrian/publications/separated_bikelane_pdg/page04.cfm#chapte
r4_summ (last updated May 18, 2015). 
59 Id.at tbl. 2(2). The significance of roadway context is also referenced in FHWA’s recently issued Bikeway Selection 
Guide: “Bikeway type selection should not be done in isolation. The decision is part of a broader planning process 
that accounts for roadway and traffic characteristics of all modes, including freight, transit, personal vehicles, 
emergency access, bicyclists, and pedestrians.” Bikeway Selection Guide, U.S. DEP’T TRANSP., FED. HIGHWAY 
ADMIN. 10 (Feb. 2019), https://safety.fhwa.dot.gov/ped_bike/tools_solve/docs/fhwasa18077.pdf . 
60 Seattle provided examples of a number of factors it was required to consider in selecting the First Hill streetcar 
alignment. Defendant City of Seattle’s Motion for Summary Judgment, supra note 6, at 6-7. See also infra notes 75-
82 and accompanying text. 
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feet in width.61 To assist in these contextual compromises, Seattle hired 
consultants familiar with designing urban roadways and balancing these 
competing interests.62 

   Ironically, during the design phase of the First Hill project between 
2010 and 2015, while these often-competing interests were being 
considered by the city and its consultants, there was little guidance from 
responsible federal agencies on designing a streetcar-bicycle roadway 
interface. For instance, the 2014 Statewide Pedestrian and Bicycle 
Planning Handbook issued by FHWA made no reference to designing 
streets to accommodate simultaneously both streetcars and bicycles 
operating in structurally non-segregated environments similar to 
Yesler.63 Further, FHWA’s Manual on Uniform Traffic Control Devices 
(MUTCD) included no examples of cautionary signage or other 
roadway devices specific to the streetcar-bicycle interface on narrow 
urban streets.64 This was remarkable considering that during that same 
period USDOT was funding numerous streetcar projects in cities around 
the country65 at a combined cost of $279 million.66  

   Likewise, quasi-governmental entities were providing little to no 
guidance. Neither the American Association of State Highway and 
Transportation Officials (AASHTO)67 with the assumed responsibility 
of “setting technical standards for all phases of highway system 
development,”68 nor the National Association of City Transportation 

 
61 Defendant City of Seattle’s Motion for Summary Judgment, supra note 6, at 7. 
62 Id. at 5. One of its consultants, Alta Planning + Design, had previously authored a study on bicycle and streetcar 
interactions. See BICYCLE INTERACTIONS AND STREETCARS: LESSONS LEARNED AND RECOMMENDATIONS, supra note 
15. 
63 Statewide Pedestrian and Bicycle Planning Handbook, U.S. DEP’T TRANSP., FED. HIGHWAY ADMIN. (Sept. 2014), 
https://transportation.ky.gov/BikeWalk/Documents/FHWA%20Bike%20Ped%20Planning%20Handbook.pdf. 
64 U.S. DEP’T OF TRANSP., FED. HIGHWAY ADMIN., MANUAL ON UNIFORM TRAFFIC CONTROL DEVICES (2009), 
https://mutcd.fhwa.dot.gov/pdfs/2009r1r2/mutcd2009r1r2edition.pdf. The Manual does include, however, authorized 
signage for streetcar lane markings and light rail grade crossings. Id. at 753, 759. 
65 During the period between fiscal years 2009 and 2013, USDOT provided funding for streetcar projects in Tucson, 
Detroit, Atlanta, Cincinnati, and Kansas City among others. See William J. Mallett, Federal Support for Streetcars: 
Frequently Asked Questions, CONG. RESEARCH SERV. 5 (Apr. 3, 2014), https://fas.org/sgp/crs/misc/R43464.pdf. 
Demonstrating that cities continue to seek federal funding for streetcar projects, Los Angeles, Sacramento, Tampa, 
New Orleans, Seattle, and Kansas City all have current funding requests before the Federal Transit Administration for 
streetcar projects or project extensions. See U.S. DEP’T TRANSP., FED. TRANSIT ADMIN., ANNUAL REPORT ON 
FUNDING RECOMMENDATIONS FISCAL YEAR 2021: CAPITAL INVESTMENT GRANTS PROGRAM AND EXPEDITED 
PROJECT DELIVERY PILOT PROGRAM Tbl. 2A (2020), 
https://www.transit.dot.gov/sites/fta.dot.gov/files/docs/funding/grant-programs/capital-investments/147311/fy21-
annual-report.pdf. 
66 Id. In 2016, Seattle requested $75 million for the First Hill streetcar project. See Sean Keeley, FTA Grants Could 
Bring Millions to Puget Sound Transit Projects, CURBED SEATTLE (Feb. 11, 2016, 11:00 AM), 
https://seattle.curbed.com/2016/2/11/11029808/sound-transit-first-hill-streetcar-federal-grants.  
67 AASHTO describes itself as “a nonprofit, nonpartisan association representing highway and transportation 
departments in the 50 states, the District of Columbia, and Puerto Rico.” AASHTO Overview, AM. ASS’N OF STATE 
HIGHWAY AND TRANSP. OFFICIALS, https://www.transportation.org/home/organization/ (last visited April 22, 2020). 
68 Id. 
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Officials (NACTO),69 which “facilitates the exchange of 
transportation…best practices among large cities” published any helpful 
guidance as to standards to be applied on city streets like Yesler.70 

   With no guidance from the federal government, AASHTO, or 
NACTO, local transportation officials worked on their own or looked 
elsewhere to establish standards of reasonable care regarding the 
streetcar-bicycle interface. For instance, Atlanta and Washington DC, 
both of which were developing streetcar lines during the same period as 
Seattle, undertook studies and issued limited advisories on how cyclists 
should deal with the interface.71 Also available and useful to cities as 
early 2008 was a detailed report by ALTA on international best practices 
regarding interactions between streetcars and bicycles.72 

   Believing its planning and design of the First Hill streetcar project 
to be consistent with guidance available at the time and believing itself 
to be protected by discretionary immunity,73 the city answered 
McCloud’s complaint broadly arguing that McCloud failed to state a 
claim upon which relief could be granted.74 More specifically in a 
subsequently filed motion for summary judgment that focused on its 
discretionary immunity defense, the city identified the reasonable 
actions it took under the circumstances to balance competing interests 
in the design of the streetcar line.75 For instance, the city claimed that in 
selecting the route for the First Hill line, it thought it helpful to provide 
a transit link to a number of important venues in Seattle including 
Harborview Medical Center, Seattle University, and Safeco Field.76 It 
claimed also that it selected Yesler for part of the First Hill streetcar 
alignment in order to provide service to low-income residents who lived 
close to Yesler.77  

 
69 “NACTO’s mission is to build cities as places for people, with safe, sustainable, accessible, and equitable 
transportation choices that support a strong economy and vibrant quality of life.” NAT’L ASS’N OF CITY TRANSP. 
OFFICIALS, https://nacto.org/ (last visited Apr. 22, 2020). 
70 URBAN STREET DESIGN GUIDE, NAT’L ASS’N OF CITY TRANSP. OFFICIALS iv (2013). The guide references streetcars, 
but offers no guidance on a streetcar-bicycle interface. It does recommend that raised bicycle lanes be located on both 
sides of a transit corridor with transit operating within a median lane. This offers no guidance, however, for narrow 
city streets like Yesler. Id. at 2. In 2016, after the completion of the First Hill project, NACTO published the TRANSIT 
STREET DESIGN GUIDE, which this author has yet to review. An overview of this guide is at: Transit Street Design 
Guide, NAT’L ASS’N OF CITY TRANSP. OFFICIALS, https://nacto.org/publication/transit-street-design-guide/ (last 
visited Apr. 22, 2020). 
71 See Ciara Frisbie, Atlanta Streetcar Project Works to Keep Downtown Cyclists Safe amid Continued Construction, 
THE SIGNAL (Dec. 3, 2013), https://georgiastatesignal.com/new-streetcar-railing-and-construction-impacts-bicycle-
safety/; DC Streetcar: Bike Safety, DC STREETCAR (Dec. 1, 2014), https://dcstreetcar.com/2014/12/dc-streetcar-bike-
safety/. 
72 BICYCLE INTERACTIONS AND STREETCARS: LESSONS LEARNED AND RECOMMENDATIONS, supra note 15. 
73 Defendant City of Seattle’s Motion for Summary Judgment, supra note 6, at 20-30. 
74 City of Seattle’s Answer and Affirmative Defenses, supra note 16, at 9. 
75 Defendant City of Seattle’s Motion for Summary Judgment, supra note 6, at 6-18. 
76 Id. at 6. 
77 Id.  
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   Additionally, consistent with the Seattle Bicycle Master Plan,78 the 
city argued that it thought it important to maintain bicycling along 
Yesler, which it considered safe to do as long as clearly marked, 
dedicated bike lanes of at least five feet in width were part of the plan.79 
Further, in balancing other competing interests and in order to 
accommodate the five-foot marked bike lanes, the city removed 
automobile parking along the south side of Yesler.80 Finally, responding 
to plaintiff’s claim that inserting a rubber filler in the flange gap of the 
tracks would have avoided the accident altogether,81 the city argued that 
practice both in the United States and internationally indicated that 
because of the projected high volume of streetcar traffic, flange fillers 
would deteriorate readily and be inappropriate for the First Hill 
project.82 

    Arguing in opposition to the city’s motion, plaintiff raised, inter 
alia, three disagreements with the city’s account of the facts. First, 
plaintiff alleged that despite the city’s claim, it did not adequately 
balance the risks and benefits of the street design and whether other 
designs would have been less hazardous to bicyclists.83 Second, based 
on its experts’ opinions, plaintiff disagreed that the city could not have 
successfully used rubber inserts to protect cyclists from the track’s 
flange gap.84 Third, plaintiff disagreed that the signs warning cyclists of 
the streetcar tracks were adequate, claiming instead that they were 
obscured by trees, not located in the most advantageous location to warn 
of the danger, and not of the proper color.85 In view of these factual 

 
78 SEATTLE DEP’T OF TRANSP., SEATTLE BICYCLE MASTER PLAN (2014), 
https://www.seattle.gov/Documents/Departments/SDOT/About/DocumentLibrary/BicycleMasterPlan/SBMP_21Ma
rch_FINAL_full%20doc.pdf. “A bikeable city is one where people ride bikes because it is a convenient, fun, safe 
and healthy choice. It is a city in which people of all ages and abilities bicycle for any trip purpose. While many 
people in Seattle currently ride bicycles, the 2013 Seattle Bicycle Master Plan (BMP) aspires to encourage and 
accommodate even more people to ride a bike.” Id. at i. 
79 Defendant City of Seattle’s Motion for Summary Judgment, supra note 6, at 7, 10. FHWA specifies a 5-foot 
minimum width for urban streets with curb stones. See, e.g., Federal Highway Administration University Course on 
Bicycle and Pedestrian Transportation: Lesson 15: Bicycle Lanes, U.S. DEP’T TRANSP., FED. HIGHWAY ADMIN., at 
15.2, https://www.fhwa.dot.gov/publications/research/safety/pedbike/05085/chapt15.cfm (last modified Jan. 31, 
2017). “For roadways with no curb and gutter, the minimum width of a bike lane should be 1.2 m (4 ft). If parking is 
permitted, the bike lane should be placed between the parking area and the travel lane, and have a minimum width of 
1.5 m (5 ft). Where parking is permitted but a parking stripe or stalls are not utilized, the shared area should be a 
minimum of 3.3 m (11 ft) without a curb face and 3.5 m (12 ft) adjacent to a curb. The recommended width of a bike 
lane is 1.5 m (5 ft) from the face of a curb or guardrail to the bike lane stripe. This 1.5-m (5-ft) width should be 
sufficient in cases where a 0.3–0.6 m (1–2 ft) gutter pan exists, given that a minimum of 0.9 m (3 ft) of ridable surface 
is provided and the longitudinal joint between the gutter pan and the pavement surface is smooth. If the joint is not 
smooth, 1.2 m (4 ft) of ridable surface should be provided.” Id. 
80 Defendant City of Seattle’s Motion for Summary Judgment, supra note 6, at 10. 
81 Complaint, supra note 1, at 15.  
82 See supra note 15. 
83 Plaintiff’s Opposition to the City of Seattle’s Motion for Summary Judgment, at 11, McCloud v. City of Seattle, 
No. 17-2-32732-8 SEA (Wash. Super. Ct.). 
84 Id. at 18-20. 
85 Id. at 20-25. 
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disagreements, consistent with the rules for allowing motions for 
summary judgment in Washington State,86 the court denied the city’s 
motion,87 but not before the city laid out its discretionary immunity 
defense. 

 
DISCRETIONARY IMMUNITY IN DESIGNING TRANSIT 

PROJECTS AND THE FIRST HILL STREETCAR PROJECT 
 
   Generally, discretionary immunity protects governments from 

unlimited liability in claims brought in tort.88 In allowing governments 
to govern without undue interference, its purpose, as the United States 
Supreme Court noted, “is to prevent judicial ‘second-guessing’ of 
legislative and administrative decisions grounded in social, economic, 
and political policy through the medium of an action in tort.”89 This 
protection from interference is founded upon several rationales, two 
being most prominent. First, the deference owed by the coordinate 
branches of government under the doctrine of separation of powers 
dictates that one branch not interfere with the functioning of another.90 
Second, this protection is also supported by practical policy 
considerations. For instance, as noted by the Colorado Supreme Court, 
without discretionary immunity the public purse would be open to 
paying all sorts of actions in tort that, if successful, would unduly burden 
the taxpayer with financing private claims.91 Further, lacking immunity, 

 
86 Dean v. Fishing Co. of Alaska, Inc., 300 P.3d 815 (Wash. 2013) (involving an employer’s decision to stop paying 
an employee maintenance and cure for injuries sustained while employed). As articulated in Dean, “Summary 
judgment is appropriate if ‘there is no genuine issue as to any material fact’ and ‘the moving party is entitled to a 
judgment as a matter of law.’” Id. at 819.  
87 Order Denying Defendant City of Seattle’s Motion for Summary Judgment, at 2, McCloud v. City of Seattle, No. 
17-2-32732-8 SEA (Wash. Super. Ct.). 
88 Evangelical United Brethren Church of Adna v. State, 407 P.2d 440 (Wash. 1965) (involves a suit brought by 
property owners against the state after a juvenile escaped from a state facility and set fire to their property). 
Expounding on the concept of discretionary immunity, the Evangelical court stated: “Practically all jurisdictions . . . 
have judicially, if not statutorily, recognized that the legislative, judicial, and purely executive processes of 
government, including as well the essential quasi-legislative and quasi-judicial or discretionary acts and decisions 
within the framework of such processes, cannot and should not, from the standpoint of public policy and the 
maintenance of the integrity of our system of government, be characterized as tortious however unwise, unpopular, 
mistaken, or neglectful a particular decision or act might be.” Id. at 444. For a historical perspective on the 
development of the concept of discretionary immunity, see Muskopf v. Corning Hospital Dist., 359 P.2d 457, 459 n. 
1 (Cal. 1961). 
89 United States v. S.A. Empresa de Viacao Aerea Rio Grandense (Varig Airlines), 467 U.S. 797, 814 (1984) 
(involving the promulgation of rules by the Secretary of Transportation governing the inspection and servicing of civil 
aircraft). 
90 See Harold J. Krent, Reconceptualizing Sovereign Immunity, 45 VAND. L. REV. 1529 (1992). “Much of sovereign 
immunity, however, derives not from the infallibility of the state but from a desire to maintain a proper balance among 
the branches of the federal government, and from a proper commitment to majoritarian rule.” Id. at 1530. Accord, 
Karen J. Kruger, Governmental Immunity in Maryland: A Practitioners Guide to Making and Defending Tort Claims, 
36 U. BALT. L. REV. 37, 43 (2006). 
91 Swieckowski v. City of Ft. Collins, 934 P.2d 1380 (Colo. 1997). Quoting in part from state statute, the court stated 
that “. . . limitations are necessary to ‘protect the taxpayer against excessive fiscal burdens’; and that ‘public employees 
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states and public employees might be inclined to curtail services that 
would otherwise benefit the public interest out of concern for being 
sued.92 

   The history of this exemption from liability for governmental 
action derives from the time of Edward I93 and the common law 
principle that because the sovereign could do no wrong, he could not be 
sued in his own courts without his consent.94 The early American 
approach to this English concept of sovereign immunity from court 
action was simply to adopt it. In Alden v. Maine,95 the Supreme Court 
iterated the point stating that, at the time of the founding, the states 
retained an inviolable sovereignty and dignity and that the “generation 
that designed and adopted our federal system considered immunity from 
private suits central to [that] sovereign dignity.”96 In Federalist No. 81, 
Alexander Hamilton argued as much stating: “It is inherent in the nature 
of sovereignty not to be amenable to the suit of an individual without its 
consent. This is the general sense and the general practice of mankind; 
and the exemption, as one of the attributes of sovereignty, is now 
enjoyed by the government of every State in the Union (emphasis in the 
original).”97 

  As the nation moved beyond the founding era, however, Congress 
moved gradually to reign in broad application of immunity on the 
federal level. Legislation aimed at doing so included the 1855 act 
creating the Court of Claims, which allowed individuals to pursue 
claims against the federal government based on contract.98 The act was 
amended in 1877 by the Tucker Act, which specified that the Court of 
Claims could award both liquidated and unliquidated damages in 
contract actions.99 In tort, Congress did not move until the turn of the 
century, and when it did, it did so incrementally. For instance, in 1910, 
it allowed for suits to be brought in the Court of Claims for patent 
infringement.100  

  During World War I, where Congress allowed for the government 
to take over common carriers in aid of the war effort, it allowed suits in 
negligence by individuals against those carriers irrespective of the fact 

 
should be protected’ so that they will not be ‘discouraged from providing the services or functions required by the 
citizens or from exercising the powers authorized or required by law.’” Id. at 1387. 
92 Id. 
93 Erwin Chemerinsky, Against Sovereign Immunity, 53 STAN. L. REV. 1201 (2001).  
94 Karen J. Kruger, Governmental Immunity in Maryland: A Practitioner’s Guide to Making and Defending Tort 
Claims, 36 UNIV. OF BALT. L. REV. 37, 40 (2006). 
95 Alden v. Maine, 527 U.S. 706 (1999) (deciding that a state’s immunity from private suit in its own courts is beyond 
congressional power to abrogate). 
96 Id. at 715. In dissent, however, Justice Souter countered: “There is almost no evidence that the generation of the 
Framers thought sovereign immunity was fundamental in the sense of being unalterable . . . . Some Framers thought 
sovereign immunity was an obsolete royal prerogative inapplicable in a republic . . . .” Id. at 764. 
97 THE FEDERALIST No. 81, at 487 (Alexander Hamilton) (Clinton Rossiter ed., 1961). 
98 See Edwin M. Borchard, Government Liability in Tort, 36 YALE L. J. 1, 28 (1924). 
99 Id.  
100 Id. at 32. 
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that they were instrumentalities of the federal government.101 It was not 
until 1946, however, with the enactment of the Federal Tort Claims Act 
and subsequent amendments102 that Congress opened the door more 
widely to suits in tort directly against the federal government.103 The 
upshot of the FTCA and its progeny was that individuals, within limits, 
could pursue actions in tort against the federal government in the same 
way they would be able to pursue claims against a private entity.104 Alas, 
however, the matter was not as clear as the FTCA would seem to have 
made it, for the act also included a provision that disallowed claims 
based upon “the exercise or performance or failure to exercise or 
perform a discretionary function….”105 

    As one might have expected, therefore, soon after implementation 
of the FTCA, the Supreme Court was called upon in Dalehite v. United 
States106 to interpret the meaning and parameters of the “discretionary 
function.”107 As a premise to its interpretation, the Court noted that in 
exempting discretionary acts from liability, Congress intended that the 
federal government not “be subject to liability arising from acts of a 
governmental nature or function.”108 From this premise, the Court went 
on to define in very broad terms the boundaries, or perhaps more 
appropriately the lack of boundaries, to the concept of discretion.109 The 
Court observed broadly that the exercise of the discretionary function: 
“……includes more than the initiation of programs and activities. It also 
includes determinations made by executives or administrators in 
establishing plans, specifications, or schedules of operations. Where 
there is room for policy judgment and decision, there is discretion.”110 
One might add, and, where there is discretion, there is immunity. 

   From this wide berth given to the range of discretionary activity, 
including not only project planning, but also project specifications, it is 
fair to read Dalehite as extending immunity to decisions regarding 
project design, for the specifications of a project, like the First Hill 
streetcar project, arguably include by definition its design.111 Finally, in 
one other instructive note from Dalehite, the Court distinguished 

 
101 Id. at 32-33.  
102 28 U.S.C. §2674, 60 Stat. 843 (1946) (codified as amended in scattered sections of 28 U.S.C.). For a history of the 
FTCA, see Note, The Federal Tort Claims Act, 56 YALE L. J. 534 (1947).  
103 See generally Kruger, supra note 94, at 45-47 (tracing FTCA amendments from 1946-2000).  
104 “The United States shall be liable, respecting the provisions of this title relating to tort claims, in the same manner 
and to the same extent as a private individual under like circumstances….” 28 U.S.C. §2674, supra note 102.  
105 28 U.S. Code § 2680, 62 Stat. 984 (1948) (codified as amended in scattered sections of 28 U.S.C.).  
106 Dalehite v. United States, 346 U.S. 15 (1953) (involving injuries caused by an explosion at a fertilizer plant under 
the direction of the United States government). 
107 Id. at 35-36. 
108 Id. at 29. 
109 Id. at 35-36. 
110 Id.  
111 BLACK’S LAW DICTIONARY 1399 (6th ed. 1990) (“Specification. As used in the law relating to . . . construction 
contracts, a particular or detailed statement, account, or listing of the various elements, materials, dimensions, etc. 
involved.”). Id.  
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discretionary planning decisions from operational decisions to the effect 
that operational decisions are not accorded immunity.112 

  With the passage of the FTCA on the federal level, many states 
followed with the creation either judicially or legislatively of their own 
limits on immunity for actions by state entities and employees.113 In 
doing so, the states generally recognized the discretionary-operational 
distinction made in Dalehite although not always using the same terms 
to distinguish the one from the other.114 The states also confronted the 
definitional problem of clarifying the parameters of discretion vis-à-vis 
operation and struggling to distinguish between them,115 knowing that 
while immunity protects states from potential liability, the protection 
afforded is not and should not be unlimited.116 

   The difficulty then in drawing the dividing line among and through 
various actions to determine which relate to planning and design 
deserving of immunity, and which relate to operation and maintenance 
and do not, was recognized by the Washington Supreme Court in its 
decision in Evangelical United Brethren Church v. State.117 Said the 
court, “It is a gross understatement to say…that marking a definitive 
dividing line, with any degree of clarity or certainty, is fraught with 
some legal as well as factual difficulty [emphasis added].”118 

    So, in an attempt to provide a level of clarity as to where the 
dividing line should fall, the Washington court in Evangelical laid down 
a four-prong test.119 Requiring that all four prongs be affirmatively 
answered in order for discretionary immunity to apply, the court asked: 

  
1. Does the challenged act, omission, or decision necessarily 

involve a basic governmental policy, program, or objective? 

 
112 Dalehite, 346 U.S. at 42. For a detailed discussion of the distinction between functions that are discretionary and 
those that are operational, see Mary F. Wyant, Discretionary Function Exception to Government Tort Liability, 61 
MARQUETTE L. REV. 163 (1977). 
113 State Sovereign Immunity and Tort Liability, NAT’L CONF. OF STATE LEGIS. (NCSL), 
https://www.ncsl.org/research/transportation/state-sovereign-immunity-and-tort-liability.aspx (last updated Sept. 8, 
2010). This article includes a chart that provides each state’s code citations to its immunity and tort claims statutes.  
114 See, e.g., Hanson v. Vigo Cty. Bd. of Comm’rs, 659 N.E.2d 1123, 1125 (Ind. Ct. App. 1996) (distinguishing 
“planning” from “operational”); Gallagher v. Albuquerque Metro. Arroyo Flood Control Auth., 563 P. 2d 103, 106 
(N.M. Ct. App. 1977) (distinguishing “governmental” from “propriety”); Muscopf v. Corning Hosp. Dist., 359 P.2d 
457, 463 (Cal. 1961) (distinguishing “discretionary” from “ministerial”). 
115 See infra text accompanying notes 117-130. See also, Wyant, supra note 112. 
116 This rejection of total immunity for all governmental actions is premised on the fact that immunity from liability 
runs counter to usual common law tort principles. See, e.g., Chemerinsky, supra note 93, at 1202 (“. . . sovereign 
immunity undermines the basic principle, announced in Marbury v. Madison, that ‘[t]he very essence of civil liberty 
certainly consists in the right of every individual to claim the protection of the laws, whenever he receives an injury.’”). 
Several state courts echo the point that governmental immunity should be limited. E.g., Hanson, 659 N.E.2d at 1125 
(“We narrowly construe immunity because it provides an exception to the general rule of liability.”); Herrera v. City 
& Cty. of Denver, 221 P.3d 423, 425 (Colo. App. 2009) (“The state’s immunity must be strictly construed because it 
derogates from the common law.”)  
117 Evangelical United Brethren Church of Adna v. State, 407 P.2d 440 (Wash. 1965). 
118 Id. at 444. 
119 Id. at 445. 
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2. Is the questioned act, omission, or decision essential to the 
realization or accomplishment of the policy, program, or objective as 
opposed to one which would not change the course or direction of the 
policy, program or objective? 

3. Does the act, omission, or decision, require the exercise of 
basic policy evaluation, judgment, and expertise on the part of the 
governmental agency involved? 

4. Does the governmental agency involved possess the requisite 
constitutional, statutory, or lawful authority and duty to do or make the 
challenged act, omission, or decision?120 

 
   Returning to this test several years later, the Washington court in 

King v. City of Seattle121 clarified the third prong to require that the 
exercise of a policy evaluation include a conscious “balancing [of] risks 
and advantages” for immunity to apply.122 In other words, the 
application of discretionary immunity to policy determinations, such as 
how a roadway should be designed, requires that such determinations 
be not arbitrary, but rather based on “a considered decision.”123 

   Previous to these rulings by the Washington court, the importance 
of reaching a considered decision in discretionary immunity cases had 
been addressed by the New York Court of Appeals in the case of Weiss 
v. Fote.124 In that case the City of Buffalo had been sued by an 
automobile driver injured in an intersection accident with another 
vehicle.125 The driver claimed that the design of the traffic signal 
sequence that allowed only a four-second clearance interval126 was 
negligent and the cause of her injury.127 In its ruling, however, the court 
noted that the city’s decision regarding the clearance interval was based 
on “ample study of traffic conditions at the intersection, including 
numerous traffic checks….”128 Concluding that liability could only have 
been predicated on proof that the signal plan either “evolved without 
adequate study or lacked reasonable basis,”129 the court found for 
Buffalo stating that “general tort liability is misplaced where a duly 
authorized public planning body has entertained and passed on 
the…question of risk….”130 

 
120 Id. The Utah Supreme Court has adopted Washington’s Evangelical test for determining governmental immunity. 
See Little v. Utah State Div. of Family Servs., 667 P. 2d 49, 51 (Utah 1983).  
121 King v. City of Seattle, 525 P.2d 228 (Wash. 1974). 
122 Id. at 233.  
123 Id. at 246. 
124 Weiss v. Fote, 167 N.E.2d 63 (N.Y. 1960). 
125 Id. at 64. 
126 Id. A clearance interval is the short period of time when all traffic signals at an intersection are red, the signal for 
one roadway having just turned red and the signal for the intersecting roadway not yet having turned green. This 
allows all traffic in the intersection to clear. See Id. 
127 Id. 
128 Id.  
129 Id. at 68. 
130 Id. 
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   It was upon this issue, whether Seattle had made a “considered 
decision” entertaining and balancing risks in the design of the First Hill 
streetcar line, that McCloud countered the immunity defense.131 In 
doing so he specifically referenced Stewart v. State,132 a Washington 
decision subsequent to Evangelical and King, which reiterated the 
balancing requirement in transportation design cases. Stewart involved 
a motorist in an accident on the approach to a bridge at a river 
crossing.133 The case turned on the state’s design of the approach, which 
plaintiff claimed was negligent and the cause of the accident.134 The 
state argued alternatively that designing the bridge and its approach was 
a discretionary function covered by immunity.135 Here, however, the 
court disagreed that immunity applied.136 Consistent with its prior 
decisions in Evangelical and King, it found that while the state made a 
design judgment, there was no showing that the judgment “considered 
the risks and advantages of these particular designs, that they were 
consciously balanced against alternatives, taking into account safety, 
economics, adopted standards, recognized engineering practice and 
whatever else was appropriate.”137  

   Consonant with the Stewart court’s rationale, therefore, McCloud 
argued that in designing the First Hill project there was no conscious 
weighing by the city of risks posed to bicyclists by the unprotected 
streetcar tracks along Yesler.138 Contradictorily, the city had argued in 
its motion that it engaged experienced professionals who understood 
how to design a streetcar-bicycle interface and who examined many 
issues to reduce risk and increase safety.139 Confronted by the parties’ 
inability to agree on the facts—whether the city engaged in a conscious 
balancing of risks and advantages, whether rubber flange gap fillers 
would have prevented the accident, whether signage warning bicyclists 
of the streetcar tracks was visible—the court as noted denied the city’s 

 
131 Plaintiff’s Opposition to the City of Seattle’s Motion for Summary Judgment, supra note 83, at 35-36. “Here, the 
City admits ignorance of the level of the Streetcar Project’s design risk to people who ride bikes on Yesler from 
unprotected streetcar rails. No conscious balancing of the risks and advantages of different designs to protect bicyclists 
from the Yesler streetcar rail could be made without a comparison of each designs’ hazards.” Id. 
132 Stewart v. State, 597 P.2d 101 (Wash. 1979). 
133 Id. at 104. 
134 Id. at 106. 
135 Id. 
136 Id. at 107. The court concluded that “the issues arising from the evidence as to negligent design should have been 
submitted to the jury.” Id. 
137 Id. 106-107.  
138 Plaintiff’s Opposition to the City of Seattle’s Motion for Summary Judgment, supra note 83, at 38. 
139 Defendant City of Seattle’s Motion for Summary Judgment, supra note 6, at 5. See also supra notes 75-82 and 
accompanying text. 
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motion for summary judgment.140 It found “that there are issues of 
material fact” that require denial.141 

 
CONCLUSION 
 
   Desiree McCloud’s fatal experience highlights a critical challenge 

for America’s cities. That challenge, as referenced by Business 
Insider,142 is the result of the current state of urban immobility caused 
by traffic congestion and the need to address it. In an attempt to do so, 
cities and states with help and, indeed, direction from federal agencies 
are seeking to diversify the transportation system by moving people out 
of their automobiles and onto sustainable alternatives. The bicycle and 
the streetcar represent two of those alternatives. As confirmed by 
McCloud’s accident, however, the irony is that to promote both safely 
and effectively on city streets requires careful planning and design, for 
these alternatives can conflict fatally with each other. 

   Both the private market and federal policies demonstrate that 
bicycles will continue to be an attractive and important transportation 
alternative for many people. This reality coupled with the popularity of 
new streetcar projects in a number of cities and federal funding support 
for them raise the stakes for cities to plan and design a roadway interface 
that accounts for the unique risks posed to bicyclists by streetcar tracks. 
Applying the rulings of the Washington Supreme Court in such unique 
circumstances, it is clear that a decision about the design of the streetcar-
bicycle interface must be based on a conscious balancing of risks and 
advantages to users; it must be, as already noted, a “considered 
decision.”143 

   It is this conscious, considered decision-making process that 
buttresses the argument in favor of maintaining tort immunity for the 
planning and design of transportation projects. Writing in another age, 
the age of absolute tort immunity in 1924, years before the FTCA and 
decisions like Evangelical, Edwin Borchard had scathingly 
characterized immunity as a medieval anachronism based upon a 
metaphysical conception canonized into a legal maxim that resulted in 
placing fully the risk of the most flagrant governmental actions on the 
individual alone.144 Absolute immunity, however, is dead, and tort 
immunity is limited. As noted by the Maryland Court of Appeals, the 

 
140 Order Denying Defendant City of Seattle’s Motion for Summary Judgment, supra note 87.  
141 Id. at 2. Subsequent to the ruling denying the city’s motion, the parties agreed to an out of court settlement. See 
Amy Clancy, Brother of Dead Cyclist Accepts Settlement, But Is Still Battling Over Safety, KIRO 7 (Nov. 21, 2018 
6:26 PM), https://www.kiro7.com/news/local/brother-of-dead-cyclist-settles-but-is-still-battling-seattle/876772096/. 
142 Matousek, supra note 31. 
143 King, 525 P.2d at 246. 
144 Borchard, supra note 98, at 1-2. 
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concept of sovereign immunity has moved from veneration to 
vilification to limitation.145 

    Rightly limited to policy decisions, therefore, immunity is an 
important pillar of governing. As already noted, it allows governments 
to govern without undue interference.146 This is particularly important 
today in the realm of transportation policy. Planning and specifications 
for transport infrastructure, selecting among various transit modes and 
routes, balancing the contextual circumstances of the environment 
within which transportation moves—these are not decisions for juries. 
They require political decision-making and a level of expertise not 
within the realm or competence of the general populace. In Weiss, the 
New York Court of Appeals got it right when it made the point: “We 
are of the opinion that the traditional reliance on a jury verdict to assess 
fault and general tort liability is misplaced where a duly authorized 
public planning body has entertained and passed on the very same 
question of risk as would ordinarily go to the jury. Although a jury 
verdict is to be highly regarded, it is neither sacrosanct nor preferable to 
the judgment of an expert public planning body. For this reason, liability 
for injury arising out of the operation of a duly executed highway safety 
plan may only be predicated on proof that the plan either was evolved 
without adequate study or lacked reasonable basis.”147 

   While the decisions of expert public planning bodies are 
appropriately prized above a random jury process, those bodies are 
aided by the requirement that they function within a public process 
regime that informs their decisions and promotes a reasonable result. In 
transportation planning and design, public outreach and participation 
are standard practice. For example, state and local transportation 
officials in proposing, planning, and designing transportation projects 
are required by federal highway and transit agencies to conduct a robust 
public process relating to “every phase of decisionmaking including the 
design of the participation plan itself.”148 Indeed, in planning and 
designing the First Hill project, the City of Seattle engaged in significant 
outreach to stakeholders, including businesses, neighborhood groups, 
bicyclist interests, and transportation coalitions.149  

   In addition to public participation in the planning and design of 
individual projects, each state has a metropolitan area planning 

 
145 Austin v. Mayor of Baltimore, 405 A.2d 255, 257 (1979) (noting that the word “sovereign” in reference to local 
governmental immunity is misplaced because local governments, unlike the states, are not sovereign). 
146 See supra text accompanying note 89. 
147 Weiss, 167 N.E.2d at 68. 
148 Course Search, U.S. DEP’T TRANSP., FED. HIGHWAY ADMIN., NAT’L HIGHWAY INST., at 
https://www.nhi.fhwa.dot.gov/course-search?tab=0&key=142036&course_no=142036&res=1 (last visited July 1, 
2020). In a course summary targeted at state and local transportation officials, the National Highway Institute notes: 
“Public involvement is much more than public hearings. It involves creative thinking as well as the willingness and 
ability to interact openly and sensitively to the public's preferred forms of communication and participation. Public 
involvement is about reaching out to and involving the public in transportation decision-making.” Id. 
149 Defendant City of Seattle’s Motion for Summary Judgment, supra note 6, at 6. 
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organization (MPO) whose responsibility it is to engage in a public 
process for the development of long-range regional transportation 
plans.150 In these instances where government exercises its discretion in 
planning and designing transportation projects in conjunction with 
public input to arrive at a considered decision, one that balances risks 
and advantages, it is unnecessarily duplicative and detrimental to the 
functioning of both executive and judicial branches to enlist a jury to 
second-guess the outcome. As regards transportation planning and 
design, government must be allowed to govern. 

   Whether in McCloud’s case Seattle’s actions met the Washington 
Supreme Court’s standard of a “considered decision,” however, will not 
be known. The city’s motion for summary judgment was denied 
appropriately because the parties did not agree on the facts.151 
Nevertheless, more generally and to the substance of the issue, as cities 
in the United States seek solutions to air pollution and traffic congestion, 
streetcars and other public transit alternatives together with bicycles are 
viewed as part of the solution. Both are important elements to a balanced 
transportation system for the nation’s cities, and each must be made 
compatible with the other to achieve that balance. 

 

 
150 Public Involvement & Outreach, U.S. DEP’T TRANSP., FED. TRANSIT ADMIN., at 
https://www.transit.dot.gov/regulations-and-guidance/transportation-planning/public-involvement-outreach (last 
updated Mar. 11, 2019). “In accordance with 23 CFR 450.316, a metropolitan planning organization (MPO) is 
required to engage in a metropolitan planning process that creates opportunities for public involvement, participation, 
and consultation throughout the development of the Metropolitan Transportation Plan (MTP) and the Transportation 
Improvement Program (TIP). Under this requirement, MPOs must allow for: adequate public notice of public 
participation activities; review and comment at key decision points in the development of the MTP and TIP; and 
multiple, accessible participation formats, including electronic and in-person.” Id. 
151 Order Denying Defendant City of Seattle’s Motion for Summary Judgment, supra note 87, at 2. 



 

 

ROUND THREE: THE SUPREME COURT TAKES UP THE 
AFFORDABLE CARE ACT 

 
Brian J. McKenna and Nancy K. McKenna* 

 
INTRODUCTION 
 
The Patient Protection and Affordable Care Act (ACA) was signed 

into law by President Obama on March 23, 2010.1 The individual 
mandate2 requirement of the ACA was immediately challenged3 on 
constitutional grounds. On June 28, 2012, the United States Supreme 
Court found the individual mandate was not constitutional under either 
the Interstate Commerce clause or the Necessary and Proper clause but 
constitutional under the Tax and Spending clause.4 The ACA was 
subsequently challenged on the statutory grounds that the IRC section 
36B premium tax credits for ACA insurance were not available in those 
States that relied upon federally established health insurance exchanges. 
On June 25, 2015, the Supreme Court rejected the arguments that the 
credits were restricted to only those health insurance exchanges 
established by a State.5   

On December 14, 2018, the District Court for the Northern District 
of Texas held the individual mandate to be unconstitutional6 because the 
“shared responsibility payment”7 was reduced to zero after December 
31, 2018 as a result of the Tax Cuts and Jobs Act (TCJA).8 The District 
Court found that, since the individual mandate could not be severed, the 
entire ACA9 was unconstitutional.10 This decision was appealed to the 
United States Court of Appeals for the Fifth Circuit. On December 18, 
2019, Fifth Circuit affirmed in part and vacated in part the District 
Court’s grant of partial11 final judgment.12 The Fifth Circuit agreed that 

 
* Brian J. McKenna is an Associate Professor at Governors State University - he is an attorney and CPA. Nancy K. 
McKenna is an Associate Professor at the University of Saint Francis - she is an attorney and registered nurse. 
1 Pub L No 111-148, 124 Stat 119 (2010) amended by the Health Care and Education Reconciliation Act of 2010, Pub 
L No 111-152, 124 Stat 1029 (2010).  
2 26 U.S.C. § 5000A(a). 
3 National Federation of Independent Business v. Sebelius, 567 US 519, 540 (2012).  (“On the day the President signed 
the [ACA] into law, Florida and 12 other States filed a complaint in the Federal District Court for the Northern District 
of Florida.”). 
4 Id., However, the Court also held that the Medicaid expansion provisions were unconstitutional. 
5 King v. Burwell, 576 US 988 (2015 
6 Texas v. United States, 340 F. Supp. 3rd 579 (N.D. Texas 2018). 
7 26 U.S.C. § 5000A(b). 
8 Pub. L. 115-97, 131 Stat. 2054 (2017). 
9 Pub. L. 111-148, 124 Stat. 119 (2010). 
10 The District Court denied the application for a preliminary injunction and stayed judgment pending appeal. Thus, 
the ACA remains in full force and effect until this case is fully resolved. 
11 The original complaint has five counts each seeking declaratory relief under different legal theories.  The District 
Court addressed Count One in its opinion but did not address the issues raised in Counts Two through Five. 
12 Texas, et al. v. United States, et al., No. 19-10011 (Dec. 18, 2019). https://casetext.com/case/texas-v-united-states-
31. 
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the individual mandate was unconstitutional because a zero tax rate was 
not a valid exercise of Congress’ power to tax. However, the Fifth 
Circuit ordered a remand for the District Court to reconsider whether 
the unconstitutional portions of the ACA could be severed from the 
otherwise constitutional portions of the ACA.    

On March 2, 2020, the United States Supreme Court granted a 
Petition for Writ of Certiorari considering an appeal from the decision 
of the United States Court of Appeals for the Fifth Circuit finding the 
ACA to be unconstitutional.13 The Court agreed to consider three issues: 

Whether the individual and state plaintiffs in this case have 
established Article III standing to challenge the minimum-coverage 
provision in Section 5000A(a) of the ACA; 

Whether reducing the amount specified in Section 5000A(c) to zero 
rendered the minimum-coverage provision unconstitutional; and 

If so, whether the minimum-coverage provision is severable from the 
rest of the ACA.  

This article will examine the history of the individual mandate as 
originally enacted in the ACA and subsequently interpreted by the 
United States Supreme Court.14 Additionally, we will address the effect 
of the 2017 amendment to the shared responsibility payment (Issue 
Two) and the Fifth Circuit’s reasoning regarding severability (Issue 
Three). We will not address the question of Article III standing (Issue 
One).15  

 
THE INDIVIDUAL MANDATE 
 
Section 5000A(a) provides that “[a]n applicable individual shall for 

each month beginning after 2013 ensure that the individual, and any 
dependent of the individual who is an applicable individual, is covered 
under minimum essential coverage for such month.” This provision is 
commonly-known as the individual mandate. Section 5000A(b) 
provides that applicable individuals who fail to secure minimum 
essential coverage for any given month that “there is hereby imposed on 
the taxpayer a penalty with respect to such failures.” This provision is 
known as the shared responsibility payment. Section 5000A(c) provided 
that the shared responsibility payment was originally to be assessed at 
the greater of either $695 or 2.5% of taxable income. 

Some individuals were exempt from the individual mandate 
including resident aliens and incarcerated individuals.16 Section 
5000A(e) exempted five categories of individuals from the shared 

 
13 https://www.scotusblog.com/case-files/cases/california-v-texas/ 
14 National Federation of Independent Businesses v. Sebelius, 567 U.S. 519 (2012); King v. Burwell, 135 S. Ct. 2480 
(2015). 
15 The standing issue is procedural with a very low threshold. As long at least one plaintiff has standing, the case can 
proceed. The authors do not believe that this issue will be dispositive in this case. 
16 26 U.S.C. § 5000A (d) (3), (4). 
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responsibility payment but not the individual mandate. These 
individuals were required to have health insurance coverage but were 
not subject to the penalty for a failure to comply. This group included 
“[i]ndividuals who cannot afford coverage.”17  

The individual mandate was one of three fundamental legs to the 
transformational change to the United States private health insurance 
system. The individual mandate was intended to mitigate the issue of 
adverse selection by broadening the health insurance risk pool to include 
more low-risk healthy individuals. Adverse selection is the increased 
tendency of higher-than-average risks to purchase insurance while 
lower-than-average risks avoid purchasing insurance until they become 
average or higher-than-average risks. The inclusion of more low-risk 
healthy individuals into the risk insurance pool by way of the individual 
mandate created a source of revenues for the insurers to cover the cost 
of two other fundamental changes: guaranteed-issue and community-
rating.  

Guaranteed-issue addressed the problem of insurers denying health 
insurance coverage to individuals with pre-existing conditions. 
Community-rating addressed the problem of pricing insurance to reflect 
individual risk factors based upon age, sex, health status, or other 
factors. The ACA required insurers to price their policies within a 3 to 
1 band, that is, the highest premium for a given policy could not be more 
than three times the premium cost for the lowest priced premium. 
Community-rating lowered the premiums for high-risk insureds and 
increased the premiums for low-risk individuals. Health care expenses 
for the elderly are greater than that of young adults by a factor of 4.8.18 
Guaranteed-issue and community-rating combined to increase the 
health insurance premiums for young healthy adults beyond the actual 
underwriting costs for this group while lowering the premium costs for 
the elderly and the sick. 

       The first case challenging the constitutionality of the ACA to 
reach the United States Supreme Court was National Federation of 
Independent Businesses v. Sebelius.19 Those challenging the ACA 
claimed that the individual mandate exceeded Congress’s enumerated 
powers. The government responded that Congress was empowered to 
enact the individual mandate under either the Interstate Commerce 
clause20 or the Tax and Spending clause.21 

 

 
17 26 U.S.C. § 5000A (e) (1). 
18 Alice Burns & Philip Ellis, Private Health Insurance Premiums and Federal Policy, Congressional Budget 
Office,Feb.2016.<https://www.cbo.gov/sites/default/files/114th-congress-2015-2016/reports/51130-
Health_Insurance_Premiums.pdf> 
19 567 U.S. 519 (2012). 
20  U.S. Const., art. 1, § 8, cl. 3. 
21 Id. 
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A majority of the Supreme Court concluded that the individual 
mandate exceeded the power of Congress under the Interstate 
Commerce clause. The court reasoned that Congress could regulate 
activity once an individual chose to participate in Interstate Commerce. 
However, if an individual chose to not participate in Interstate 
Commerce by simply doing nothing, Congress did not have the power 
under this clause to force individuals to engage in commerce, that is, 
purchase a health insurance policy.22 The power to regulate commerce 
did not include the power to compel it.23 On this issue, the Court 
majority consisted of Chief Justice Roberts who authored the opinion 
and joint dissenters consisting of Justices Scalia, Kennedy, Thomas, and 
Alito. 

A majority of the Supreme Court concluded that the individual 
mandate was permissible within the power of Congress under the Tax 
and Spending clause. On this issue, the Court focused on the shared 
responsibility payment of section 5000A(b) and viewed the individual 
mandate of section 5000A(a) as a mere predicate to the imposition of a 
tax. The shared responsibility payment was considered to be a tax for a 
number of reasons. The payment was paid into the United States 
Treasury when individuals filed their tax returns. The amount of the 
payment was determined by familiar factors including taxable income, 
the number of dependents, and filing status. The requirement was found 
in the Internal Revenue Code and enforced by the Internal Revenue 
Service. Finally, the Court observed that the shared-responsibility 
payment yielded the essential element of any tax – “[i]t produces at least 
some revenue for the Government.”24 On this issue, the Court majority 
consisted of Chief Justice Roberts who authored the opinion and 
Justices Ginsberg, Breyer, Sotomayer and Kagan. 

On December 22, 2017, the Tax Cuts and Jobs Act (TCJA) was 
signed into law. This legislation was passed through the budget 
reconciliation process, which limits congressional action to fiscal 
matters. The TCJA reduced the shared responsibility payment to zero.25 
However, no other action was taken with respect to the ACA. The TCJA 
amendment reducing the shared responsibility payment to zero framed 
the primary issue in Texas v. United States – whether the individual 
mandate was constitutional under the Tax and Spending clause as a 
predicate to a tax when the shared responsibility payment, the 
underlying tax, was reduced to zero? 

 
22567 U.S. 519 (2012). Chief Justice Roberts observed, if the individual mandate were a proper use of the power to 
regulate interstate commerce, that power would “justify a mandatory purchase to solve almost any problem.”  Id. at 
553 (Roberts, C.J.). If Congress can compel the purchase of health insurance today, it can, for example, micromanage 
Americans’ day-to-day nutrition choices tomorrow.  Id. (Roberts, C.J.); see also id. at 558 (Roberts, C.J.) (reasoning 
that, under an expansive view of the Commerce Clause, nothing would stop the federal government from compelling 
the purchase of broccoli).    
23 567 U.S. 519, 555 (2012). 
24 567 U.S. 519, 564 (2012) citing United States v. Kahriger, 345 U.S. 22, 28 n.4 (1953). 
25 Pub. L. No. 11597, § 11081, 131 Stat. 2054, 2092 (2017); see also 26 U.S.C. § 5000A(c). 
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The TCJA continued to impose the individual mandate on all 
applicable individuals, but now exempted everyone from any financial 
obligation under the shared responsibility payment. The individual 
mandate has never been viewed as a tax. Rather, the individual mandate 
was considered a condition – failing to purchase health insurance – that 
triggered a tax, the shared responsibility payment. The District Court 
concluded that the individual mandate could no longer be sustained 
under the Tax and Spending clause when the condition – failing to 
purchase health insurance – no longer triggered a tax. The District Court 
identified the four factors defining a “tax” discussed in National 
Federation of Independent Businesses v. Sebelius. Since the shared 
responsibility payment produced no revenue for the government, it 
could no longer be considered a “tax.” Thus, the predicate to this tax – 
the individual mandate – was no longer permissible. The power of 
Congress under the Tax and Spending clause is limited to requiring an 
individual to pay money into the Federal Treasury, no more.26  

A majority of the Fifth Court panel agreed that the individual 
mandate could not be sustained under the Tax and Spending clause after 
the shared responsibility payment had been reduced to zero. The 
majority examined the four reasons that were the original basis for 
finding the individual mandate constitutional under the Tax and 
Spending clause. The individual mandate coupled with the shared 
responsibility payment: 

1. Produced some revenue for the government; 
2. Paid to the Treasury when they filed their income tax returns; 
3. The amount owed was determined by such familiar factors as 

taxable income, number of dependents, and joint filing status; and 
4. The requirement to pay was found in the Internal Revenue 

Code and enforced by the IRS, which collected it in the same manner as 
taxes. 

The Fifth Circuit majority held that none of these four attributes were 
present after the shared responsibility payment had been reduced to 
zero. The defendants claimed that the shared responsibility payment 
continued to possess the potential to produce revenue because a future 
Congress could reintroduce a rate above zero. The Court rejected this 
argument on the grounds that the proper exercise of power under the 
Tax and Spending clause required the actual production of revenue and 
not simply the potential for producing revenue.27 

Judge King, writing a dissenting opinion in the Fifth Circuit decision, 
rejected the argument that the individual mandate required a 
constitutional foundation. The dissent reasoned that “the real question 

 
26 567 U.S. 519, 574 (2012). 
27 The majority also rejected different scenarios involving the argument that potential rather than actual revenue was 
sufficient under the Tax and Spending clause. These scenarios involved taxes which are still in the Internal Revenue 
Code but no longer enforced (excise tax on machine guns after machine guns became illegal), taxes which have been 
temporarily suspended or taxes with a delayed start date.  
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is whether Congress exceeds its enumerated powers when it passes a 
law that does nothing.”28 Since individuals have always had the choice 
to either purchase health insurance or else pay zero dollars, the 
individual mandate was a suggestion rather than a command. Congress 
exercises its legislative power only when it alters the legal rights and 
duties of persons.29 

Judge King stated that “[u]nder the old scheme, applicable 
individuals could lawfully choose between maintaining health insurance 
and paying a tax. Under the new scheme, applicable individuals can 
lawfully choose between maintaining health insurance and doing 
nothing. In other words, the coverage requirement is a dead letter – it 
functions as an expression of national policy or words of 
encouragement, at most.”30 In short, the individual mandate is an option 
rather than a command.  

The majority refused to view the individual mandate as anything 
other than a command.  The original scheme involved a command 
coupled with the option of paying a tax to avoid obeying the command. 
This scheme was permissible under the Tax and Spending clause. The 
new scheme involved a command coupled with a zero rate tax to avoid 
obeying the command. The majority reasoned that Congress could not 
expand its enumerated powers under the Tax and Spending clause 
through the pretext of a zero rate tax. Since there was no constitutional 
basis for Congress to mandate the purchase of health insurance, the 
majority agreed with the District Court that the individual mandate was 
unconstitutional. 

 
SEVERABILITY 
 
Once the District Court determined that the individual mandate was 

unconstitutional, the Court then had to address the question of whether 
individual mandate could be severed from the balance of the ACA 
leaving the remaining parts intact. The doctrine of severability is rooted 
in the separation of powers.31 Courts should “try to limit the solution to 
the problem”32 and “refrain from invalidating more of a statute than is 
necessary.”33 

The District Court examined the question of whether the ACA could 
function in the manner intended by Congress without the individual 
mandate. This issue turns on Congressional intent – would Congress 
have passed the ACA without including the individual mandate? The 

 
28 Texas, et al. v. United States, et al., No. 19-10011 (Dec. 18, 2019). https://casetext.com/case/texas-v-united-states-
31 , at 79. 
29 Citing, INS v. Chadha, 462 U.S. 919, 952 (1983). 
30 Texas, et al. v. United States, et al., No. 19-10011 (Dec. 18, 2019)  https://casetext.com/case/texas-v-united-states-
31 , at 84. 
31 Ayotte v. Planned Parenthood of N. New Eng., 546 U.S. 320, 329-330 (2006). 
32  Id., at 328 
33 Regan v. Time, Inc., 468 U.S. 641, 652 (1984). 
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text of the ACA included findings explaining the reasoning behind the 
individual mandate.34 The Court noted that findings included in the 
statute carried greater weight than legislative history as these findings 
underwent the Constitution’s requirements of bicameralism and 
presentment – both houses of Congress agreed with the findings and 
they were signed into law by the President. 

The findings included in the ACA clearly state that the individual 
mandate was intended to increase the participants in the health insurance 
pool describing the individual mandate as an essential part of the larger 
Federal regulation of the health insurance market.35 The individual 
mandate was required to minimize the issue of adverse selection, 
broaden the health insurance risk pool and establish effective markets 
that included guaranteed-issue and community-rating. 

In NFIB, Chief Justice Roberts recognized that guaranteed-issue and 
community-rating would impose new costs on insurers and exacerbate 
the problem of healthy individuals foregoing health insurance.36 He 
described the individual mandate as the “Congressional solution” to 
these problems.37 Justice Ginsberg, joined by Justices Breyer, Kagan, 
and Sotomayer, wrote that “Congress devised a three-part solution,”38 
guaranteed-issue, community-rating, and the individual mandate. The 
District Court concluded that “[w]ithout the individual mandate, the 
guaranteed-issue and community-rating provisions ‘could not work.’”39  

The United States Supreme Court had a second occasion to review 
the ACA in King v. Burwell.40 The majority noted that health insurance 
reforms initiated by the States that did not include an individual 
mandates “led to an economic ‘death spiral’” and that “guaranteed issue 
and community rating requirements would not work” without the 
individual mandate.41 The District Court observed that between the 
decisions in NFIB and King, all nine Justices had agreed that the 
guaranteed-issue and community-rating could not work without the 
individual mandate. The District Court concluded that the individual 
mandate could not be severed from the ACA and, therefore, the entire 
ACA was unconstitutional. 

The Fifth Circuit majority adopted a more nuanced approach to the 
issue of severability suggesting that the appropriate tool would be a 
scalpel rather than an axe preferring a salvage effort rather than a 
demolition operation.42 The Court observed that the issue of severability 

 
34 42 U.S.C. §18091. 
35 42 U.S.C §18091(2)(H). 
36 567 U.S. at 547-548. 
37 Id., at 548. 
38 Id., at 597. 
39 Texas v. United States, 340 F. Supp. 3rd 579, 611 (N.D. Texas 2018). 
40 135 S. Ct. 2480 (2015) 
41 Id., at 2485-2487 (2015) 
42 Texas, et al. v. United States, et al., No. 19-10011 (Dec. 18, 2019). https://casetext.com/case/texas-v-united-states-
31 , at 47. 
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involved the nebulous task of inquiring into hypothetical Congressional 
intent. This task is further exacerbated with the ACA, which involves a 
sprawling and amended statutory scheme43 that spans over 900 pages of 
legislative text and is divided into ten titles. 

The Plaintiffs addressed this initial classification problem by 
dividing the ACA into three categories: 

1. The three intertwined core provisions – individual mandate, 
guaranteed-issue requirement, and community-rating requirement; 

2. The other major provisions dealing with insurance 
regulations and taxes; and 

3. The minor provisions of the ACA. 
The Fifth Circuit rejected the portion of the district court opinion 

invalidating the entire ACA because it did not explain with precision 
how particular portions of the ACA rise or fall on the constitutionality 
of the individual mandate. The District Court opinion focused on the 
2010 Congress’ labeling of the individual mandate as essential to its 
goal of “creating effective health insurance markets.” 44 The majority 
ordered a remand instructing the District Court to address the ACA’s 
provisions with specificity and consider how the individual mandate fits 
within the post-2017 regulatory scheme of the ACA. 

Judge King, in dissenting, agreed that the District Court was flawed 
on the issue of severability but contended that a remand on this issue 
was unnecessary. Judge King observed that the ACA contained ten titles 
and only the first title dealt with private health insurance. The relevant 
inquiry was whether the ACA remains fully operative without the 
invalid provisions. Further, partial invalidation, rather than facial, would 
be the appropriate course. While the District Court framed the 
community-rating and guaranteed-issue provisions as intrinsic to the 
coverage requirement, Judge King disagreed. In zeroing-out the shared 
responsibility payment with the TCJA, Congress either concluded that 
healthcare markets under the ACA had reached a point of stability at 
which they no longer needed an effective coverage requirement or it 
chose to accept the negative side effects of effectively repealing the 
coverage requirement as a cost of relieving the burden it placed on 
applicable individuals. In sum, the dissent concluded that the individual 
mandate was severable from the balance of the ACA. The ACA could 
stand without the individual mandate. The dissent concluded that a 
remand to address severability was unnecessary.  

 
CONCLUSION 
 

 
43See, e.g., Medicare and Medicaid Extenders Act of 2010, Pub. L. No. 111-309, 124 Stat. 3285 (2010); Department 
of Defense and Full-Year Continuing Appropriations Act, 2011, Pub. L. No. 112-10, 125 Stat. 38 (2011); Bipartisan 
Budget Act of 2015, Pub. L. No. 114-74, 129 Stat. 584 (2015); Bipartisan Budget Act of 2018, Pub. L. No. 115-123, 
132 Stat. 64 (2018).  
44 42 U.S.C. § 18091(2)(I). 
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The opinions issued by District Court for the Northern District of 
Texas and the United States Court of Appeals for the Fifth Circuit are 
grounded upon the constitutional limits to the powers of the United 
States Congress. The United States Supreme Court has held that 
Congress does not have the power to require individuals to purchase a 
product or service under the Interstate Commerce clause. The power to 
regulate activity does not include the power to regulate inactivity. 
Further, while the individual mandate was constitutional under the Tax 
and Spending clause when coupled with a tax, that is, the shared 
responsibility payment, the Fifth Circuit found that there is no tax when 
the tax rate is reduced to zero. The counterargument is that a command 
without consequences is a mere suggestion, which does not require the 
exercise of any enumerated powers. The United States Supreme Court 
is expected to resolve whether the individual mandate is a command 
which must be premised upon an enumerated power.   

The individual mandate was one of the three critical legs of the ACA. 
The other two legs were guaranteed-issue, that is, eliminated pre-
existing conditions as a basis for underwriting insurance, and 
community-rating, that is, narrowing the premium band between high-
risk insureds and low-risk insureds. It is unclear whether these two legs 
will work in the absence of a mandate because of adverse selection, that 
is, low-risk insureds will not purchase health insurance until they get 
sick, which will eliminate the source of revenue needed to cover the cost 
of the high-risk insureds. Without the individual mandate, the District 
Court found the entire Patient Protection and Affordable Care Act to be 
unconstitutional. The Fifth Circuit rejected such a broad conclusion and 
ordered a remand on the issue of severability. The United States 
Supreme Court agreed to hear the case rather than wait for the District 
Court to reexamine the severability issue.  

 



 

 

How Modernized Is The Music Modernization Act? A review of THE 
ACT AND ITS IMPACT 

 
Amy Smith, J.D.* 

 
INTRODUCTION 

 
Music! 
 
For fans - it moves us, it speaks to us, and it connects us.  
 
For creators – it is our voice, it is our outlet, and it is ours.  
 
For the economy – it is important, it is confusing, and it needed 

reform. 
 
The ownership of intellectual property, specifically music 

related property, is not only the essence of American music business, 
but one could argue that it is central to American business as a whole. 
The impact of music upon American industry and its citizenry is 
certainly unexplainable and is almost unquantifiable, especially in the 
digital age. As reported in The U.S. Music Industries: Jobs & Benefits 
Report prepared for the Recording Industry Association of America, the 
value added by the music industry to the national economy in 2015 was 
$133.2 billion, with receipts by music industries totaling $110.7 billion.1 
In 2016, the music industry contributed $143 billion to the U.S. 
economy.2 However, even though the United States is home to the 
“world’s biggest music market,”3 it has been difficult for American law 
to keep pace with the many recent technological innovations in this 
industry, as “these technologies [impact] consumer preferences, 
[challenge] old business models, and [provide] an impetus for new 
ones.”4  

Prominent American artists, producers, songwriters, and many 
associated companies have advocated for copyright reform due to, 
among other reasons, the swift pace of new innovations, lagging 
incomes, and the persistence of unequal treatment and imbalanced 

 
* Amy Smith, J.D., Assistant Professor of Music Business in the Curb College of Entertainment and Music 
Business, Belmont University, Nashville, Tennessee. 
1 Stephen E. Siwek, The U.S. Music Industries: Jobs & Benefits, RECORDING INDUS. ASS’N OF AM. 7 (Apr. 2018), 
https://www.riaa.com/wp-content/uploads/2018/04/US-Music-Industries-Jobs-Benefits-Siwek-Economists-Inc-
April-2018-1-2.pdf. 
2 Id. at 5. 
3 Id. 
4 Kristelia A. Garcia, Copyright Arbitrage, 107 CALIF. L. REV. 199, 215 (2019). 
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power of comparable businesses.5 From lawsuits brought by such 
legends as Flo & Eddie, Inc.6 and by Wixen Publishing on behalf of Neil 
Young, The Black Keys, and Tom Petty,7 to protests in the media by the 
likes of Taylor Swift8 and Kid Rock,9 creatives have sought to bring 
attention to economic and business concerns that have long existed 
within the music business. 

Finally, after a long and complicated journey, in 2018, Congress 
introduced a new bipartisan bill addressing copyright issues.10 On 
October 11, 2018, the Orrin G. Hatch-Bob Goodlatte Music 
Modernization Act (“MMA”) was signed into law by President 
Trump.11 This law has been celebrated as “the most important 
legislation in a generation” for songwriters and artists.12 

The MMA is a compilation, a compromise, and a significant 
change to the law – a step in the right direction. The impact of this law 
will be far-reaching throughout the entertainment industry. A careful 
examination of the MMA serves not only as guidance for the 
understanding and practice of the revised copyright law today, but it also 
helps to predict how this law will impact our future. This article seeks 
to: address the history of the Copyright Act on American music business 
in part II; provide an overview of the critical changes to the law in part 
III; and conclude with an exploration of possible future effects in part 
IV – all to determine whether the Orrin G. Hatch-Bob Goodlatte Music 
Modernization Act is as modern as its name suggests.  

     
 
 
 
 

 
5 See Andrew Flanagan, A Music Industry Peace Treaty Passes Unanimously Through Congress, NPR MUSIC (Sept. 
19, 2018, 5:17 PM ET), https://www.npr.org/2018/09/19/649611777/a-music-industry-peace-treaty-passes-
unanimously-through-congress. 
6 See Robert Levine, Legacy Artists File Brief in Lawsuit Against Pandora Over Pre-'72 Recordings, BILLBOARD 
(Jan. 14, 2018), https://www.billboard.com/articles/news/8094250/-pandora-lawsuit-pre-72-recordings-artists-brief. 
7 Daniel Kreps, Wixen's $1.6 Billion Spotify Lawsuit: What You Need to Know, ROLLING STONE (Jan. 3, 2018, 5:40 
PM ET), https.//www.rollingstone.com/music/music-news/wixens-1-6-billion-spotify-lawsuit-what-you-needto-
know-202532. 
8 See Kaitlyn Tiffany, A history of Taylor Swift's odd, conflicting stances on streaming services, VERGE (June 9, 
2017, 11:50 AM EDT), http://www.theverge.com/2017/6/9/15767986/taylor-swift-applemusic-spotify-statements-
timeline. 
9 See Nate Rau, Trump, flanked by Nashville artists, signs landmark Music Modernization Act into law, THE 
TENNESSEAN (Oct. 11, 2018, 11:08 CT), https://www.tennessean.com/story/money/2018/10/11/trump-alongside-kid-
rock-signs-music-modernization-streaming-act-into-law/1599350002/. 
10 Flanagan, supra note 5. 
11 Orrin G. Hatch-Bob Goodlatte Music Modernization Act, Pub. L. No. 115-264, 132 Stat. 3676 (2018). 
12 Press Release, Hatch, Alexander: Senate Passes “Most Important Legislation in a Generation” to Help 
Songwriters Be Paid Fair Market Value for Their Work, LAMAR ALEXANDER, UNITED STATES SENATOR FOR 
TENNESSEE (Sept. 18, 2018), https://www.alexander.senate.gov/public/index.cfm/2018/9/hatch-alexander-senate-
passes-most-important-legislation-in-a-generation-to-help-songwriters-be-paid-fair-market-value-for-their-work. 
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II. HISTORY AND BACKGROUND OF COPYRIGHT 
LAW 

 
A. ORIGINATION OF COPYRIGHT LAW 
 
Since the beginning of time, people have expressed themselves 

in creative ways – producing such works as poems, books, films, 
dances, and songs. Early in human history, creative works were 
generally shared by word of mouth.13 Because there were no real laws 
protecting authors and musicians, they usually relied on the government 
to sponsor the arts.14 Even as humankind progressed in the early 
centuries, the prospect of commercial gain from one’s art was 
diminished due to the cost of reproduction.  

With the creation of the printing press, it became easier and more 
affordable to create copies of manuscripts. Accordingly, debates began 
to ensue as to what kind of property right was created with such works 
in terms of ownership and income.15 Tangible personal property 
ownership and the associated law have always been fairly 
straightforward – they based on possession. However, copyright is a 
“special form of property.”16 The creative works to which a copyright 
can apply are not tangible. Many creative works, once shared, cannot 
even be exclusively possessed by the creator. To make matters “more 
confusing, although copyright law protects intangible property, 
copyrighted works are embodied or contained in physical objects, which 
can be possessed.”17 An 1830 U.S. House of Representatives report 
stated it quite eloquently: 

 
[t]hough the nature of literary property is peculiar, it is not the 

less real and valuable . . . [T]he literary man . . . writes and . . . labors as 
assiduously as does the mechanic or husbandman. The scholar who 
secludes himself, and wastes his life, and often his property, to enlighten 
the world, has the best right to the profits of those labors: the planter, 
the mechanic, the professional man, cannot prefer a better title to what 
is admitted to be his own.18  

 
Black’s Law Dictionary defines copyright as “an intangible, 

incorporeal right granted by statute to the author or originator of certain 
literary or artistic productions, whereby he is invested, for a specified 
period, with the sole and exclusive privilege of multiplying copies of 

 
13 DAVID J. MOSER & CHERYL L. SLAY, MUSIC COPYRIGHT LAW 13 (2012). 
14 Id. at 14. 
15 Id. 
16 Justin Hughes, A Short History of Intellectual Property in Relation to Copyright, 33 CARDOZO L. REV. 1293, 1333 
(2012). 
17 MOSER & SLAY, supra note 13, at 2. 
18 H.R. REP. NO. 21-3, at 2 (1830). 
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the same and publishing and selling them.”19 Copyright has come to be 
known generally as ownership granted to authors, creators, and owners 
that gives the owner the right to control and monopolize the works. 

    
B. ORIGINATION OF ENGLISH COPYRIGHT LAW 
 
During the 16th century, the English Crown became uneasy and 

sought to “[s]tifle the publication of unorthodox political and religious 
opinions.”20 In 1556, it passed the Licensing Act.21 While not the first 
regulation created to protect English printers,22 it is considered the 
“great landmark in the history of Copyright law in England.”23 This Act 
required that all who wanted to publish works must obtain a license from 
London’s leading bookseller and printer, the Stationers’ Company. At 
that time, the monarchy claimed “prerogative rights” in books and 
granted to its assigns the exclusive opportunity to print them.24 The Act 
required that all books were to be registered by the owners with the 
Stationers’ Company, who then “recorded who owned the ‘copy-right’ 
(that is, the right to print copies of the work).”25 In this way, “[p]rinting 
was … made a monopoly of members of the Company.”26 

By 1694, all government restrictions on printing had ended; 
thus, protection against infringement also ended.27 Before long, 
“authors and booksellers were in arms.”28 At this point, the atmosphere 
in England, influenced by such writers as John Locke, favored authors’ 
rights and freedom of the press.29 Petitions for Parliament to provide 
some legislative relief were made by all interested parties: by 
booksellers, who sought to take part in the printing industry; by authors, 
who sought a property right in their work; and by the public, who sought 
for a balanced market.30  

Parliament’s response to the people’s demands was the “world’s 
first copyright law.”31 It was titled “An Act for the Encouragement of 
Learning by Vesting the Copies of Printed Books in Authors or 
Purchasers of such Copies, during the Times herein mentioned,” also 

 
19 BLACK’S LAW DICTIONARY 234 (6th ed. 1991).  
20 Gerard Magavero, The History and Background of American Copyright Law: An Overview, 6 INT’L J. LAW LIBR. 
151, 151 (1978). 
21 Id. 
22 Id. at 152. 
23 W. F. Wyndham Brown, The Origin and Growth of Copyright, 34 LAW MAGAZINE AND REVIEW: A QUARTERLY 
REVIEW OF JURISPRUDENCE 54, 56 (1908). 
24 Id. at 55. 
25 MOSER & SLAY, supra note 13, at 15. 
26 Brown, supra note 22, at 57. 
27 Magavero, supra note 20, at 152. 
28 Brown, supra note 22, at 59. 
29 Magavero, supra note 20, at 152. 
30 Orit Fishchman-Afori, The Evolution of Copyright Law and Inductive Speculations as to Its Future, 19 J. INTELL. 
PROP. L. 231, 245-46 (2012). 
31 Magavero, supra note 20, at 152. 
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known as the Statute of Anne, and passed in 1709.32 The Statute of Anne 
“granted initial property rights in literary works to authors, who could 
then sell those rights to publishers.”33 This law gave “authors the sole 
right of printing their works for fourteen years from the date of 
publication,” but “[at] the expiration of the fourteen-year period, the 
sole right of printing returned to the author for another fourteen years, 
if he/she was alive, even if he/she had sold his/her first term.”34 

 
C. ORIGINATION OF AMERICAN COPYRIGHT LAW 
 
Until the United States declared its independence from England 

in 1776, the Statute of Anne remained the law in America.35 After 
obtaining its independence, the United States adopted its Constitution, 
which established the federal government “with a limited set of 
powers.”36 One of those powers created by our founding fathers was the 
right of copyright found in Article 1, Section 8, which is often referred 
to as the Copyright and Patent clause. According to the Constitution, 
Congress holds the right: “To promote the Progress of Science and the 
Useful Arts, by securing for limited Times to Authors and Inventors the 
exclusive Right to their Respective Writings and Discoveries.”37 Under 
this grant of power found in the Constitution, our first Congress passed 
and President George Washington signed into law the Copyright Act of 
1790.38 This law very closely resembled the Statute of Anne, which 
remained the copyright law in England.39 

According to the language of the Copyright and Patent clause – 
“to promote the progress of Science and the Useful Arts”40 – the most 
important principle of U.S. copyright law was “to promote the creation 
and dissemination of creative works to the public.”41 Therefore, U.S. 
copyright law is to “ultimately benefit the public.”42 “Rewarding 
authors for their creations”43 is an important secondary purpose of the 
law as often cited in court opinions – “the encouragement of individual 
effort by personal gain is the best way to advance public welfare through 
the talent of authors.”44 

The Copyright Act of 1790, our first national copyright law, 
protected books, maps, and charts, and gave copyright owners the right 

 
32 Statute of Anne 1709, 8 Ann. c. 19 (Eng.). 
33 Sandra Day O'Connor, Copyright Law from an American Perspective, 37 IRISH JURIST (n.s.) 16, 16 (2002). 
34 Magavero, supra note 20, at 152. 
35 O'Connor, supra note 32. 
36 Id. 
37 U.S. CONST. art. 1, § 8, cl. 8. 
38 Copyright Act of 1790, 1 Stat. 124. 
39 O'Connor, supra note 32. 
40 U.S. CONST. art. 1, § 8, cl. 8. 
41 MOSER & SLAY, supra note 13, at 17. 
42 Id. 
43 Id. 
44 Mazer v. Stein, 347 U.S. 201, 219 (1954). 
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to “print, reprint, publish and vend” the copyrighted work.45 The 
duration of the copyright term was fourteen years plus an additional 
renewal term of fourteen years more.46  

 
D. CHANGES IN AMERICAN COPYRIGHT LAW  
 
The U.S. Copyright Act has undergone several comprehensive 

revisions. In 1831, the first general revision of the Copyright Act 
occurred, which changed the initial term of protection to twenty-eight 
years and added musical compositions as copyrightable subject 
matter.47 The Copyright Act of 1909 brought the Act current with the 
technological advances of the time.48 It redefined what works could 
obtain copyright protection utilizing the word “writings” to signify “all 
the writings of an author,” which the Supreme Court would define as 
“works that are based upon the creative powers of the mind and are the 
fruits of intellectual labor.”49 It also extended the duration of copyright 
protection to fifty-six years (an initial period of twenty-eight years plus 
a renewal period of twenty-eight years).50  

For musical works, which includes both the lyrics and the music 
written by the composer(s), the Copyright Act of 1909 added an 
exclusive right – the right to make “mechanical” reproductions of songs 
in “phonorecords.”51 Originally, the right to mechanically reproduce a 
musical work was for the piano roll. However, in the modern era, this 
right has been extended to vinyl records, CDs, and other forms of 
reproduction.52 Although Congress and the courts liberally interpreted 
“writings” to include most types of artistic works, there was one glaring 
omission – sound recordings (the rendition or performance of the 
musical composition).53  

Although sound recordings had existed since the nineteenth 
century, no federal copyright protection was available for them until 
1972.54 The Sound Recording Act of 1971 finally created a copyright in 
sound recordings for the particular “series of musical, spoken, or other 
sounds” recorded on “disks, tapes or other phonorecords” that were 

 
45 Copyright Act of 1790, 1 Stat. 124. 
46 Id. 
47 Copyright Act of 1831, ch. 16, 4 Stat. 436. 
48 MOSER & SLAY, supra note 13, at 18. 
49 Id. 
50 Id. 
51 Copyright Act of 1909, Pub. L. No. 60-349, 35 Stat. 1075, repealed by The Copyright Act of 1976, 17 U.S.C. §§ 
101-810 (2018). 
52 U.S. COPYRIGHT OFFICE, COPYRIGHT AND THE MARKETPLACE 17 (2015), http://www.copyright.gov/policy/music 
licensingstudy/copyright-and-the-music-marketplace.pdf [hereinafter U.S. COPYRIGHT OFFICE, MARKETPLACE]. 
53 MOSER & SLAY, supra note 13, at 35. 
54 Magavero, supra note 20, at 154. 
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fixed, published, and copyrighted on or after the effective date of the 
Act, February 15, 1972.55   

After many years of study, the Copyright Act of 1976 was 
introduced, and it offered more specific requirements than prior versions 
of the Act.56 Among other provisions, it expanded the concept of what 
could be protected, defined copyright protection by when a work was 
either created or published, and added new copyright term limits.57 

The 1990s brought the advancement of digital recording 
technology, causing concern that the “traditional balance that had 
existed with the broadcasters would be disturbed and that new, 
alternative paths for consumers to purchase recorded music (in ways 
that cut out the recording industry’s products) would erode sales of 
recorded music.”58 In response to those concerns, Congress passed the 
Digital Performance Right in Sound Recording Act (“DPRA”) in 1995, 
which, among other things, granted sound recording owners a limited 
public performance right for certain digital audio transmissions.59 
However, although the DPRA integrated digital music into copyright 
law, “it also generated some lingering problems as online distribution 
platforms proliferated at a rapid clip.”60 

Technology continued to advance with the growth of online 
streaming or webcasting - “real-time transmission of sound recordings 
over the Internet.”61 Users easily and, in many cases, illegally began to 
download music.62 Congress, appreciating that more technological 
issues existed than were addressed in the DPRA, introduced the Digital 
Millennium Copyright Act of 1988 (“DMCA”), which amended the 
1976 Copyright Act.63 The DMCA was a “very detailed and 
complicated piece of legislation” that addressed such things as 

 
55 Sound Recording Act of 1971, Pub. L. No. 92-140, 85 Stat. 391 (1971), amended by Pub. L. No. 93-573, 88 Stat. 
1873 (1974) (codified as amended at 17 U.S.C. § 102). (“(e) In section 26, title 17, of the United States Code, add 
the following at the end of the section: “For the purposes of this section and sections 10, 11, 13, 14, 21, 101, 106, 
109, 209, 215, but not for any other purpose, a reproduction of a work described in subsection 5(n) shall be 
considered to be a copy thereof. ‘Sound recordings’ are works that result from the fixation of a series of musical, 
spoken, or other sounds, but not including the sounds accompanying a motion picture. ‘Reproductions of sound 
recordings’ are material objects in which sounds other than those accompanying a motion picture are fixed by any 
method now known or later developed, and from which the sounds can be perceived, reproduced, or otherwise 
communicated, either directly or with the aid of a machine or device, and include the ‘parts of instruments serving to 
reproduce mechanically the musical work’, ‘mechanical reproductions’, and ‘interchangeable parts, such as discs or 
tapes for use in mechanical music-producing machines’ referred to in sections 1(e) and 101(e) of this title.”). 
56 MOSER & SLAY, supra note 13, at 19. 
57 Copyright Act of 1976, 17. U.S.C. §§ 101-810 (2018). 
58 Bonneville Int'l Corp. v. Peters, 347 F.3d 485, 488 (3d Cir. 2003). 
59 Digital Performance Right in Sound Recordings Act of 1995 (“DPRSRA”), 17 U.S.C. §§ 106, 114-15 (2018).  
60 Darrell Issa & Tyler Grimm, A Blanket for a Tired Statute: Congress Must Repair the Mechanical License in 
Section 115 of the Copyright Act, 55 HARV. J. ON LEGIS. 23, 28 (2018). 
61 Bonneville, 347 F.3d at 489. 
62 Issa & Grimm, supra note 59. 
63 Bonneville, 347 F.3d at 489. 
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antipiracy provisions, rules for webcasters, and limitations on 
responsibility of online service providers.64 

   
E. AMERICAN MUSIC COPYRIGHT LAW 
 
In order to appreciate the evolution of the music industry and its 

law, there must be an understanding of the basics of copyright law. 
Music is unique in that a musical recording is composed of two 
particular and different creations – the musical work and the sound 
recording. Musical works and sound recordings are most often created, 
owned, and managed by various parties.65 Understanding the 
differences between these creations and copyrights is crucial, as it 
demonstrates the rights and responsibilities available for the various 
kinds of licenses within the music business.66  

 
1. MUSICAL WORKS 
 
Section 102(a)(2) of the Copyright Act states that “musical 

works, including any accompanying words,” are subject to protection.67 
A musical work includes “songs consisting of music and lyrics as well 
as solely instrumental compositions”;68 accordingly, it is that which is 
created by the composer or songwriter.69 The musical work includes 
such things as the melody, harmony, and rhythm.  

The owner of a musical work holds an exclusive bundle of rights 
under the Copyright Act, including:  

 
the right to authorize others to exploit the following exclusive 

rights: the right to make and distribute copies (e.g., sheet music) or 
phonorecords (e.g., CDs and digital audio files) of the work (the so‐
called “mechanical” right);70 the right to create derivative works (e.g., a 
new work based on an existing composition);71 the right to display the 
work publicly (e.g., by posting lyrics on a website);72 and the right to 
perform the work publicly (e.g., in a live venue or broadcast).73 
Although it is not specified in section 106 of the Act, as a matter of 
business practice, the music industry also recognizes the right to 
synchronize musical works to visual content (e.g., in a music video). 

 
64 MOSER & SLAY, supra note 13, at 258. 
65 U.S. COPYRIGHT OFFICE, MARKETPLACE, supra note 51, at 18. 
66 Daniel S. Hess, The Waiting Is the Hardest Part: The Music Modernization Act's Attempt to Fix Music Licensing, 
2019 U. ILL. J.L. TECH. & POL'Y 187, 190 (2019). 
67 Copyright Act of 1976, 17 U.S.C. § 102 (2018). 
68 MOSER & SLAY, supra note 13, at 31. 
69 U.S. COPYRIGHT OFFICE, MARKETPLACE, supra note 51, at 18. 
70 17 U.S.C. § 106(1), (3).  
71 Id. § 106(2).  
72 Id. § 106(5).  
73 Id. § 106(4).  
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The synchronization (or “synch” right) is a “species of the reproduction 
right and may also implicate the derivative work right.”74 

 
Authors and songwriters, the composers and lyricists of the 

musical works, often contract with music publishers to assign the 
copyright to the publisher.75 The publisher, among many other 
functions, “promotes and licenses the songwriter’s works and collects 
royalties on the songwriter’s behalf.”76 Mechanical and performance 
licenses are the most common way in which the copyright owner 
authorizes others to utilize their exclusive copyright rights.77 

 
a. REPRODUCTION & DISTRIBUTION OF MUSICAL 

WORKS 
 
Under the Copyright Act, the copyright owner of a musical work 

has the exclusive right to reproduce78 and distribute79 phonorecords of 
the work (that is, copies in which the work is embodied, such as CDs or 
digital files). The owner can also authorize others to engage in these 
acts.80 Anyone who seeks to make an original copy of another person’s 
musical work must obtain a license.81 The right to make and distribute 
phonorecords of musical works (often referred to as the ‘‘mechanical’’ 
right) can be negotiated directly with the copyright owner or is subject 
to a compulsory statutory license under section 115 of the Act, should 
the parties wish not to negotiate.82  

The compulsory license, which was introduced in the 1909 
Copyright Act, allows any person, such as a record company or artist, 
to automatically (and without permission) acquire a compulsory license 
once the copyright owner has exercised the right to make the first 
mechanical reproduction.83 Such license allows the licensee to make and 
distribute phonorecords of musical compositions if they properly 
comply with the notice requirements and pay the associated royalty 
fee.84 The licensee must notify the musical work copyright owner within 
a certain time period and pay the statutory royalty fee set by the 
Copyright Royalty Board.85 If the musical work copyright owner’s 

 
74 Id. § 106; see also U.S. COPYRIGHT OFFICE, MARKETPLACE, supra note 51, at 25. 
75 DONALD S. PASSMAN, ALL YOU NEED TO KNOW ABOUT THE MUSIC BUSINESS 235-36 (9th ed. 2015). 
76 U.S. COPYRIGHT OFFICE, MARKETPLACE, supra note 51, at 19. 
77 Hess, supra note 65. 
78 17 U.S.C. § 106(1). 
79 Id. § 106(3). 
80 Id. § 106; see also U.S. COPYRIGHT OFFICE, MARKETPLACE, supra note 51, at 25. 
81 Hess, supra note 65, at 191. 
82 See generally 17 U.S.C. § 115. 
83 Id. 
84 Id. 
85 Tyler Ochoa, An Analysis of Title I and Title III of The Music Modernization Act, Part 1 of 2 (Guest Blog Post), 
TECH. & MKTG. LAW BLOG (Jan. 22, 2019), https://blog.ericgoldman.org/archives/2019/01/an-analysis-of-title-i-
and-title-iii-of-the-music-modernization-act-part-1-of-2-guest-blog-post.htm [hereinafter Ochoa, MMA pt. 1]. 
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name and address are not found in the Copyright Office’s records, the 
person may file a notice of intention (“NOI”) with the Copyright Office 
instead, which maintains a list of such uses online.86  

In 1995, by way of the DPRA, Congress acknowledged that a 
musical work owner’s exclusive right to reproduce and distribute 
phonorecords of their musical work and the section 115 license extends 
to the making of ‘‘digital phonorecord deliveries’’ (‘‘DPDs’’) – the 
transmission of digital files embodying musical works.87 Digital 
phonorecord delivery is defined in §115 as: 

 
Each individual delivery of a phonorecord by digital 

transmission of a sound recording which results in a specifically 
identifiable reproduction by or for any transmission recipient of a 
phonorecord of that sound recording, regardless of whether the digital 
transmission is also a public performance of the sound recording or any 
nondramatic musical work embodied therein. A digital phonorecord 
delivery does not result from a real-time, non-interactive subscription 
transmission of a sound recording where no reproduction of the sound 
recording or the musical work embodied therein is made from the 
inception of the transmission through to its receipt by the transmission 
recipient in order to make the sound recording audible.88 

 
The Copyright Office has determined that the section 115 

license includes music downloads, as well as the server and other 
reproductions necessary to engage in streaming activities, and as such, 
on demand streaming services seek this type of license.89 Accordingly, 
section 115 allows digital streaming services to utilize the compulsory 
license for use of the musical compositions played by their customers.90 

Because section 115 licenses are obtained on a song-by-song 
basis, “administrative challenges” abound.91 Prior to 2016, filing a NOI 
was “burdensome and quite expensive for the music user.”92 However, 
in early 2016, the Copyright Office allowed these notices to be filed 
electronically instead of by paper and reduced the pricing from a $75.00 
filing fee and a $2.00 per song fee to ten cents per track.93 With the 
change, the cost for “filing NOIs for 500,000 songs will only cost 

 
86 Id. 
87 See 17 U.S.C. § 115(c)(3)(A). 
88 Id. § 115(d). 
89 See Mech. and Dig. Phonorecord Delivery Rate Adjustment Proceeding, Docket No. RF 2006–1 (U.S. Copyright 
Office Oct. 16, 2006), http://www.copyright.gov/docs/ringtone-decision.pdf; Compulsory License for Making and 
Distributing Phonorecords, Including Digital Phonorecord Deliveries, 73 Fed. Reg. 66,173 (Nov. 7, 2008). 
90 See generally 17 U.S.C. § 115. 
91 Music Licensing Study: Notice and Request for Public Comment, 78 Fed. Reg. 14,739 (Mar. 17, 2014). 
92 Issa & Grimm, supra note 59, at 32. 
93 Ed Christman, Say You Want a Revolution? U.S. Copyright Office Modernizes Key Part of Digital Licensing, 
BILLBOARD (June 24, 2016), https://www.billboard.com/articles/news/7416438/us-copyright-office-music-reports-
compulsory-licensing-digital-notice-of-intent.  
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$50,075, instead of $1.000075 million.”94 Between April 2016 and 
January 2017, according to Rightscorp,95 over 25 million NOIs related 
to unknown addresses were served on the Copyright Office.96 By 
serving “address unknown” NOIs, the music users avoided paying 
statutory royalties (until the copyright owner became “identifiable” in 
the public records) and were insulated from liability.97 

 
b. PERFORMANCE RIGHTS OF MUSICAL WORKS 
 
Another exclusive right granted to musical works copyright 

owners is the right to publicly perform their works.98 As it relates to the 
public performance right, songwriters and publishers almost always 
connect with a performing rights organization, such as ASCAP or BMI 
(hereinafter referred to generally as “PROs”), which are responsible for 
licensing those rights so the works can be performed.99  

Licenses are available to anyone who publicly performs a 
musical work, including, but not limited to, terrestrial radio (AM/FM 
radio), satellite and internet radio stations, broadcast and cable 
television stations, online services, restaurants, live performance 
venues, and any business that plays background music.100 These 
licenses are typically offered as a blanket license for the full range of 
music in their repertories, rather than on a song-by-song basis.101 The 
PROs examine the use of musical works by these entities and distribute 
the collected royalties to their member publishers, songwriters, and 
composers.102 Unlike mechanical rights, the public performance is not 
subject to compulsory licensing, but ASCAP and BMI, according to 
consent decrees they have with the federal government, are required to 
issue the license to any person who seeks to perform a work.103 

 
2. SOUND RECORDINGS 
  
Sound recordings are defined as “works that result from the 

fixation of a series of musical, spoken, or other sounds, but not including 
 

94 Id. 
95 Chris Castle, Mass NOI Update: Christopher Sabec and Rightscorp Tackle the Songwriters’ Copyright Office 
Problem, MUSIC TECH SOLUTIONS (Jan. 26, 2017), https://musictech.solutions/2017/01/26/mass-noi-update-
christopher-sabec-and-rightscorp-tackle-the-copyright-office-problem/. 
96 Chris Castle, Meet the New Boss: Tech Giants Rely on Loopholes to Avoid Paying Statutory Royalties with Mass 
Filings of NOIs at the Copyright Office, 33 ENT. & SPORTS L. 65, 65 (2017); Section 115 NOIs Filed with the 
Copyright Office, U.S. COPYRIGHT OFFICE, https://www.copyright.gov/licensing/115/noi-submissions.php (last 
visited Dec. 5, 2019). 
97 Id. 
98 Copyright Act of 1976, 17 U.S.C. § 106(4) (2018).  
99 U.S. COPYRIGHT OFFICE, MARKETPLACE, supra note 51, at 20. 
100 Id. at 33. 
101 Id. 
102 Id. at 40-42. 
103 Id. at 34. 
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the sounds accompanying a motion picture or other audiovisual work, 
regardless of the nature of the material objects, such as disks, tapes, or 
other phonorecords, in which they are embodied.”104 A sound recording 
can be any type of recording, such as a recorded narration of an 
audiobook, a recording of ambient sounds (for example, waves), or, 
importantly, a “recorded performance[s] of musical works.”105 
According to section 102(a)(7), a sound recording is subject to 
copyright protection.106 Specifically, the copyright in a sound recording 
protects the distinct “combination of sounds recorded and is expressed 
in the physical medium in which the recording is embodied (such as a 
compact disc, cassette, or computer file).”107 Therefore, while the 
copyright in the musical work protects the composition itself, the 
copyright in the sound recording, which is a derivative work of the 
preexisting musical work, protects the rendition or performance of the 
musical composition.108  

According to the Copyright Office, “[t]he author of a sound 
recording may be the performer(s) whose performance is fixed, or the 
record producer who processes the sounds and fixes them in the final 
recording, or both.”109 The owner of the sound recording may also be 
the recording company.  

Sound recordings were not originally protected under copyright 
law, and they still receive less protection than other types of artistic 
works.110 Copyright protection was not extended to sound recordings 
until a 1971 amendment to the Copyright Act of 1909. As discussed in 
Part II, Section D, such protection was granted only to sound recordings 
that were fixed, published, and copyrighted on or after February 15, 
1972.111 Accordingly, there is no federal copyright protection for pre-
1972 sound recordings.112  

The sound recording owner of protected works holds several 
exclusive rights, including the right to make and distribute copies or 
phonorecords (such as CDs and DPDs) of the work113 and the right to 
create derivative works.114 When the public performance right for sound 
recordings was finally granted, it was limited to works publicly 

 
104 Copyright Act of 1976, 17 U.S.C. § 101 (2018). 
105 Ochoa, MMA pt. 1, supra note 84. 
106 17 U.S.C. § 102(a). 
107 MOSER & SLAY, supra note 13, at 35. 
108 Id.  
109 Copyright Registration of Musical Compositions and Sound Recordings, U.S. COPYRIGHT OFFICE, 
https:/www.copyright.gov/register/pa-sr.html (last visited Sept. 16, 2019). 
110 MOSER & SLAY, supra note 13, at 35. 
111 Sound Recording Act of 1971, Pub. L. No. 92-140, 85 Stat. 391 (1971), amended by Pub. L. No. 93-573, 88 Stat. 
1873 (1974) (codified as amended at 17 U.S.C. § 102); see generally U.S. COPYRIGHT OFFICE, FEDERAL COPYRIGHT 
PROTECTION FOR PRE-1972 SOUND RECORDINGS 7-12 (2011), https://www.copyright.gov/docs/sound/pre-72-
report.pdf [hereinafter U.S. COPYRIGHT OFFICE, PRE-1972 SOUND RECORDINGS]. 
112 17 U.S.C. § 102; see generally U.S. COPYRIGHT OFFICE, PRE-1972 SOUND RECORDINGS, supra note 110. 
113 17 U.S.C. § 106(1). 
114 Id. § 106(2). 
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performed “by means of a digital audio transmission”115 (such as via the 
Internet by way of noninteractive services like Pandora or satellite radio 
like SiriusXM) and exempted public performance of sound recordings 
by terrestrial radio stations.116   

  
a. REPRODUCTION AND DISTRIBUTION RIGHTS OF 

POST-1972 SOUND RECORDINGS 
 
Except in the limited circumstances where statutory licensing 

may apply, the licenses for the reproduction and distribution of sound 
recordings (such as those needed to make and distribute CDs or transmit 
DPDs) must be obtained via negotiation between the sound recording 
owner (usually the record label) and the licensee without government 
supervision.117 

 
b. PUBLIC PERFORMANCE OF POST-1972 SOUND 

RECORDINGS 
 
Prior copyright law had given post-1972 copyright owners the 

right to reproduce and distribute their sound recordings, but it did not 
include any rights of public performance.118 Because there was no right 
of public performance for sound recordings, terrestrial radio (AM/FM) 
had not been required to pay any associated public performance 
royalties; and many opined that these terrestrial radio public 
performances were serving as advertising for the artists which offset the 
need to pay royalties.119 However, it should be noted that, at all times, 
terrestrial radio was paying “copyright royalties to songwriters and 
composers . . . for the privilege of broadcasting recorded performances 
of music.”120  

The DPRA, which amended the Copyright Act in 1995, finally 
granted a limited public performance right for digital audio 
transmissions to sound recording owners.121 Under the DPRA, digital 
audio transmissions are classified into three categories, based on the 
likelihood of displacing record sales, in order to determine what type of 
license is required:122  

(1) Exempt performances;123  
(2) Noninteractive performances; and  

 
115 Id. § 106(6). 
116 Id. § 114(d)(1). 
117 U.S. COPYRIGHT OFFICE, MARKETPLACE, supra note 51, at 43. 
118 MOSER & SLAY, supra note 13, at 18. 
119 Kaitlin Chandler, The Times They Are a Changin': The Music Modernization Act and the Future of Music 
Copyright Law, 21 TUL. J. TECH. & INTELL. PROP. 53, 57 (2019). 
120 Bonneville Int'l Corp. v. Peters, 347 F.3d 485, 488 (3d Cir. 2003). 
121 17 U.S.C. § 106(6). 
122 MOSER & SLAY, supra note 13, at 123. 
123 Id. at 125. 
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(3) Interactive performances. 
The first category, exempt performances, per section 114(d)(1), 

are mainly the “non-subscription broadcast transmission” (terrestrial 
radio).124  

The second category, noninteractive performances, are 
generally radio-style internet transmissions for which listeners pay a fee 
but cannot choose what to listen to, with providers such as SiriusXM 
and Pandora.125 They are subject to a statutory compulsory license 
(sections 112 and 114(d)(2)),126 whereby they do not have to get 
permission to use the sound recordings, but they do have to pay royalties 
that are set by the Copyright Royalty Board.127 These types of digital 
music broadcasters pay an entity designated by the Copyright Royalty 
Board – currently SoundExchange, Inc., which collects, processes, and 
distributes payments on behalf of the rights holders.128  

The third category, interactive performances, are those provided 
by interactive or on-demand internet streaming services for which the 
listener pays a fee to hear a transmission and determines what music 
will be transmitted (that is, transmission by request).129 They are defined 
in the statute as those that enable a member of the public to receive 
either “a transmission of a program specially created for the recipient,“ 
or “on request, a transmission of a particular sound recording, whether 
or not as part of a program, which is selected by or on behalf of the 
recipient.”130 Providers of interactive performances include, among 
others, Spotify, Apple Music, Amazon Music, and YouTube.131 
Because there is a high likelihood of displacing record sales, interactive 
performances fall outside of the compulsory sections 112 and 114 
license structure, and are subject to a negotiated license, whereby the 
streaming service must negotiate a license with the record company in 
order to use the label’s sound recording.132  

 
c. PRE-1972 SOUND RECORDINGS 
 
As previously discussed, when Congress granted federal 

copyright protection to sound recordings in 1971, it extended copyright 
protection for works fixed, published and copyrighted on or after 

 
124 Id. at 125. 
125 Id. at 124, 126. 
126 See 17 U.S.C. §§ 112(e), 114(d)(2)‐(3), (f). 
127 Music Licensing Study: Notice and Request for Public Comment, 78 Fed. Reg. 14,739 (Mar. 17, 2014).  
128 U.S. COPYRIGHT OFFICE, MARKETPLACE, supra note 51, at 47-48. 
129 MOSER & SLAY, supra note 13, at 124, 129. 
130 17 U.S.C. § 114(d)(3)(C). 
131 Lucy Ingram, And The Winner Is… Best Music On-Demand Streaming Service, CULT OF MAC (Feb. 18, 2014, 
6:30 AM), https://www.cultofmac.com/265655/winner-best-music-demand-streaming-service. 
132 17 U.S.C. § 114(j)(7). 
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February 15, 1972.133 Accordingly, it failed to address those works 
created prior to February 15, 1972. Consequently, under federal law, a 
license was not required from a sound recording owner for any music 
created prior to February 15, 1972 – to play on terrestrial radio (which 
had always been exempt) or by digital audio transmissions (which post-
1972 sound recordings were covered by the 1971 Act). These works 
were left protected only by state laws,134 which were a “patchwork of 
criminal laws, civil statutes and common law”135 and were “inconsistent 
and sometimes vague and difficult to discern.”136 Many of these artists, 
who we often refer to as “classic artists,” have been forced to file various 
state court lawsuits to resolve any copyright issue they believe exists.137  

 
III. REFORMS OFFERED IN THE MUSIC 

MODERNIZATION ACT 
 
Whether the state of the music business was considered a 

crossroads, a conflict, or a crisis, the response had been a long time in 
the works and was certainly needed. Hence, the Orrin G. Hatch–Bob 
Goodlatte Music Modernization Act (“MMA”), which was passed on 
October 11, 2018, is one of the “most significant changes to the 
Copyright Act in decades.”138 The “bipartisan and unanimously enacted 
legislation represents the realization of years of effort by a wide array 
of policymakers and stakeholders, as well as the U.S. Copyright Office 
. . . to update the music licensing landscape to better facilitate legal 
licensing of music by digital services.”139  

The MMA contains three major provisions. Title I, the Music 
Licensing Modernization Act, addresses section 115 of title 17.140 It 
replaces song-by-song licensing and creates a blanket licensing system 
for digital music providers.141 It also creates a mechanical licensing 
collective, “paid for by digital music providers, to administer the blanket 
license and maintain a publicly available music ownership database.”142 

 
133 Sound Recording Act of 1971, Pub. L. No. 92-140, 85 Stat. 391 (1971), amended by Pub. L. No. 93-573, 88 Stat. 
1873 (1974) (codified as amended at 17 U.S.C. § 102).  
134 See U.S. COPYRIGHT OFFICE, PRE-1972 SOUND RECORDINGS, supra note 110, at 17-20.  
135 See generally id. at 20. 
136 See generally id. at 48. 
137 See Hannah Karp, Turtles and Sirius XM: Not Happy Together, WALL ST. J.: SPEAKEASY BLOG (Aug. 3, 2013, 
12:20 PM ET), http://blogs.wsj.com/speakeasy/2013/08/03/turtles-and-sirius-xm-not-happy-together; see also Eriq 
Gardner, Sony, Google, Apple Hit With Lawsuits Over Pre-1972 Music, HOLLYWOOD REPORTER (Jan. 23, 2015, 7:30 
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Direct licenses with digital music providers are still to be allowed.143 
For non-DPDs (for example, CDs), the existing licensing system 
remains in place.144   

Title II, the Classics Protection and Access Act, addresses pre-
1972 sound recordings.145 This provision brings pre-1972 sound 
recordings somewhat into the federal copyright system.146 Among other 
rights, it allows the owners of sound recordings fixed before February 
15, 1972, to sue for copyright infringement.147  

Title III, the Allocation for Music Producers Act, addresses 
royalty payments for certain creators.148 It codifies the process by which 
music producers will receive royalties collected for uses of sound 
recording.149 

 
A. TITLE I – MUSICAL LICENSING MODERNIZATION  
(MUSICAL WORKS MODERNIZATION ACT) 
 
The mechanical license system was stressed. This stress on the 

music industry came from many different directions, including the 
movement of the music market from sales of products, such as CDs and 
permanent downloads, to internet streaming, as well as the fact that 
ownership of copyrights became increasingly fragmented.150 Due to the 
vast music libraries utilized by digital music providers, many providers 
found it challenging and expensive to obtain mechanical licenses, which 
left songwriters and music publishers with no other alternative than to 
seek judicial relief.151  

 
1. SECTION 115 REFORM  
 
Title I of the MMA, the Musical Works Modernization Act 

(“MWM”), seeks to modernize the collection and payment of royalties 
for reproduction and distribution of musical compositions when played 
through a digital streaming service (including permanent downloads, 
limited downloads, and interactive streaming).152 Its overall aim is to 
provide easier processes for copyright owners to collect royalties from 
on-demand interactive streaming platforms that may have failed, in the 
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melody-for-the-music-industry-the-music-modernization-act-is-now-the-law-of-the-land-10-11-2018/.  



 

 65 

past, to maintain proper licenses.153 Specifically, it seeks to improve 
compensation to writers and streamline how songwriters’ music is 
licensed.154   

The new section 115 of the Copyright Act states that the right to 
make and distribute phonorecords of nondramatic musical works (for 
example, musical compositions and songs) are subject to compulsory 
licenses.155 As previously discussed, under the former section 115, a 
compulsory mechanical license was available by serving a NOI on the 
copyright owner if the work had previously been recorded and 
distributed to the public on phonorecords, listing the musical 
compositions that the licensee intended to use and paying the required 
statutory royalties.156 In some cases, the NOI could have been filed 
directly with the Copyright Office.157 From 2016 to present, it is 
estimated that large technology companies have filed 45 million 
NOIs.158 In such cases, millions of dollars in unmatched copyrights were 
used by licensors without payment, as the owners were not identified; 
therefore, the songwriters were not compensated.159 Additionally, this 
process left the technology companies exposed to liability.   

The MWM Act preserves most of the substantive provisions of 
the previously existing compulsory license, but for DPDs (digital 
music), the person no longer has to file a NOI with the Copyright Office 
when seeking to use the compulsory license.160 The core of the MWM 
Act is an alternative blanket mechanical license for digital use whereby 
a digital music provider can obtain a compulsory license for any 
“covered activities” which includes permanent downloads, limited 
downloads, or interactive streams.  The digital music providers no 
longer have to negotiate with each individual songwriter/publisher.161 
The existing system of filing NOIs to obtain a compulsory license for 
making and distributing phonorecords of nondramatic works with the 
Copyright Office on a song-by-song basis remains in effect for non-
digital uses, such as CDs.162 

 
153 Bill Rosenblatt, Here Are the Loopholes Closed by the Music Modernization Act, FORBES (Oct. 11, 2018, 3:26 
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2. THE MECHANICAL LICENSING COLLECTIVE 
 
In order to create a simpler and more efficient process, the 

MWM created a new centralized administrative board called the 
Mechanical Licensing Collective (the “Collective”)163 that provides a 
checks and balances system. The general purpose of the Collective, 
among other things, is to manage the blanket license across the music 
industry,164 as well as develop and provide a publicly accessible 
database of current ownership information for musical compositions 
and sound recordings, which will help to organize the current digital 
music system by distributing royalties to the proper owner.165 It 
provides “the digital services with efficient access to the information 
they need in order to know which songwriters to pay for which 
songs.”166  

The Collective is meant to: 
 
establish and maintain a database containing information 

relating to musical works (and shares of such works) and, to the extent 
known, the identity and location of the copyright owners of such works 
(and shares thereof) and the sound recordings in which the musical 
works are embodied. In furtherance of maintaining such database, the 
mechanical licensing collective shall engage in efforts to identify the 
musical works embodied in particular sound recordings, as well as to 
identify and locate the copyright owners of such works (and shares 
thereof), and update such data as appropriate.167  

 
The database is to be made available to the public in a 

“searchable, online format, free of charge.”168 Digital music providers 
must report and pay royalties to the Collective each month.169 Upon 
receiving the reports and payments, the Collective has several duties, 
including, but not limited to: “engaging in efforts to” identify the works 
and their owners and confirm the payments; distributing royalties to the 
copyright owners that can be identified and located; or holding the 
money for at least three years while attempting to locate the copyright 
owner.170 By complying with the law, the providers are protected from 
liability for certain copyright infringement actions.171 Additionally, 
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copyright owners have a right to conduct an audit of the Collective in 
order to verify the accuracy of their records.172 

The Collective is run by copyright owners as a nonprofit entity, 
independent from the Copyright Office, the Copyright Royalty Board, 
and the PROs.173 It is governed by a board of directors and include 
committees (an operations advisory committee, an unclaimed royalties 
oversight committee, and a dispute resolution committee) that are 
composed of a mix of voting and non-voting members,174 which 
members have been named. There are fourteen voting members (ten 
music publishers and four professional songwriters) and three nonvoting 
members (to represent the interests of songwriters, music publishers, 
and digital licensees via representatives of relevant trade 
associations).175 The Collective is funded by the digital music providers 
by way of an administrative assessment.176  

The MMA upgrades the NOI process so that creators receive 
compensation for their work and technology companies increase their 
efficiencies while reducing the legal risks.177 It is expected that the 
transparency of the Collective, along with the new, upgraded processes, 
will heal the “discontent”178 that has, for many years, existed in the 
industry. 

 
3. SECTION 114 REFORM  
 
The Copyright Royalty Board (“CRB”) will continue to set 

compulsory mechanical royalty rates and terms, although the Collective 
will provide documentation for the CRB to consider.179 In a significant 
difference from the previous law, Title I requires the CRB to use a 
“willing buyer/willing seller” (that is, fair market value) standard to 
determine the compulsory mechanical royalty rate.180  

Additionally, for all users of sound recordings under the non-
interactive statutory license of section 114 of the Copyright Act, the 
willing buyer/willing seller standard applies.181 Contrary to these 
mechanisms, for interactive streaming of sound recordings, no statutory 
royalty rate applies, enabling record labels to negotiate for market 
rates.182  
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4. CHANGES TO ASCAP AND BMI RATE COURT 

PROCEEDINGS 
 
For many years, the PROs, ASCAP and BMI, have operated 

under consent decrees with the federal government; as such, the 
proceedings to set royalty rates have been under the same control – 
much to the chagrin of music publishers and songwriters. Title I brings 
some changes to this process.  

In the past, federal judges in the Southern District of New York 
have retained power over the consent decrees.183 Now, in order to bring 
about freshness and remove appearances of bias, the assignment of 
judges will be made on a case-by-case basis – randomly.184  

Additionally, Title I changes the rules that control the rate 
court’s oversight of blanket license fees charged by ASCAP and BMI 
for public performances of works by streaming services. It removes 
section 114(i), which had blocked the rate court from allowing evidence 
about royalty rates paid by streaming services for sound recordings 
when setting rates for public performances of musical compositions.185  

 
B. TITLE II – CLASSICS PROTECTION AND ACCESS  
(CLASSICS ACT) 
 
According to the 2018 House Report, older artists “highlighted 

the negative impact upon their ability to survive economically” due to 
the fact that they could generate no royalties for sound recordings fixed 
prior to February 15, 1972.186 Therefore, Title II of the MMA, formerly 
referred to as the Compensating Legacy Artists for their Songs, Service, 
and Important Contributions to Society Act, or the “CLASSICS” Act, 
brings pre-1972 sound recordings “partially into the federal copyright 
system,”187 as these recordings were previously governed entirely by 
state laws, which varied greatly.188 While providing some certainty as 
to how to deal with these classics, it still does little to address confusion 
about the fair use defense, especially its application to orphan works.189  

Rather than just stating that pre-1972 sound recordings would be 
brought into the existing copyright law, Congress added a new Chapter 
14. Chapter 14 has only one section, section 1401, which is titled 
“Unauthorized Use of Pre-1972 Sound Recordings.” Section 1401 
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contains twelve subsections, which essentially fully federalize the 
protection of pre-1972 sound recordings.190 Except for a few details that 
were omitted, section 1401 provides to the owner of a pre-1972 sound 
recording the same exclusive rights and infringement remedies as post-
1972 sound recordings owners.191  

The central provision is section 1401(a)(1): 
 
UNAUTHORIZED ACTS.—Anyone who, on or before the last 

day of the applicable transition period under paragraph (2), and without 
the consent of the rights owner, engages in covered activity with respect 
to a sound recording fixed before February 15, 1972, shall be subject to 
the remedies provided in sections 502 through 505 and 1203 to the same 
extent as an infringer of copyright or a person that engages in 
unauthorized activity under chapter 12.192 

  
1. COVERED ACTIVITY 
 
The phrase “covered activity” in section 1401(a)(1) is defined in 

section 1401(l)(1) as “activity that the copyright owner of a sound 
recording would have the exclusive right to do or authorize under 
section 106 or 602, or that would violate section 1201 or 1202, if the 
sound recording were fixed on or after February 15, 1972.”193 As noted, 
under section 106, pre-1972 sound recordings owners now have: the 
right to reproduce the work in copies or phonorecords; the right to 
prepare derivative works based upon the copyrighted work; the right to 
distribute copies or phonorecords of the copyrighted work to the public 
by sale or other transfer of ownership, or by rental, lease, or lending; or 
the right to perform the copyrighted work publicly by means of a digital 
audio transmission.194 The owner also gets the benefit of section 602 
allowing for the exclusive right of importation and exportation,195 
section 1201 prohibiting circumvention of technological protection 
systems,196 and section 1202 prohibiting removal or alteration of 
copyright management information.197  

 
2. RIGHTS OWNERS 
 
Even though the new law gives pre-1972 sound recordings 

owners most of the same rights and remedies that apply to post-1972 
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sound recordings and actually mirrors much of the current law,198 oddly, 
section 301(c) of the new law states that “no sound recording fixed 
before February 15, 1972, shall be subject to copyright under this 
title.”199 For this reason, section 1401 utilizes the phrase “rights owners” 
rather than copyright owners. Section 1401(l)(2) defines “rights owner” 
as:  

 
(A) the person that has the exclusive right to reproduce a sound 

recording under the laws of any State, as of the day before the date of 
enactment of this section; or 

(B) any person to which a right to enforce a violation of this 
section may be transferred, in whole or in part, after the date of 
enactment of this section, under—(i) subsections (d) and (e) of section 
201; and (ii) section 204.200 

 
Accordingly, the CLASSICS Act treats pre-1972 sound 

recordings much like post-1972 sound recordings; however, it 
technically withholds copyright protection.201 It is not clear why 
Congress chose to utilize different terminology when addressing the 
owners of pre-1972 sound recording copyright, and the differences 
created in section 1401 may add more confusion and complications in 
the future.202 

 
3. TERM OF PROHIBITION & TERMS OF PROTECTION 
 
Section 1401(a)(2) provides to pre-1972 sound recordings a term 

of 95 years of protection from the date of first publication, plus a 
transition period of between three and fifteen years.203 The protection 
will continue for the following periods: 

 
• For sound recordings published before 1923, the term of 

protection ends on December 31, 2021, and will enter the public domain 
on January 1, 2022.204 

• For sound recordings published between 1923 and 1946, the 
term of protection continues until December 31 of the year that is 100 
years after publication.205 
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• For sound recordings published between 1947 and 1956, the 
term of protection continues until December 31 of the year that is 110 
years after publication.206 

• For sound recordings published between 1957 and 1972, and 
unpublished recordings, the term of protection ends on February 15, 
2067.207  

 
The term “publish” could have been problematic; however, 

Congress recognized the potential problem and resolved it with section 
1401(f)(6), which states that “any term used in this section that is 
defined in section 101 shall have the meaning given that term in section 
101.”208 Accordingly, for purposes of the term of protection, a sound 
recording was first published when phonorecords were first sold to the 
public.  

 
4. REMEDIES 
 
Section 1401(a)(1) subjects unauthorized “covered activities” to 

civil remedies in section 502 (temporary and final injunctions), section 
503 (impoundment and disposition of infringing articles), section 504 
(actual damages and defendant’s profits, or statutory damages), section 
505 (costs and attorney’s fees), and section 1203 (civil court and civil 
damages).209 It should be noted that there are no criminal penalties 
(section 506) incorporated into Title II.210 

 
5. REGISTRATION  
 
Since pre-1972 sound recordings are not given full federal 

copyright, the new statute provides that section 412—Registration as 
prerequisite to certain remedies for infringement—is not applicable; 
therefore, they cannot be registered in the usual manner.211 Instead, the 
new Act, in section 1401(f)(5)(C), provides for a filing process to permit 
a rights owner to recover statutory damages and attorney’s fees should 
there be infringement.212  

Generally, under the new law, rights owners must file schedules 
listing their pre-1972 sound recordings with the Copyright Office, 
which are then indexed in the public records.213 The remedies are only 
available for unauthorized uses of a sound recording that have occurred 
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more than ninety days after indexing.214 Specifically, according to 
section 1401(f)(5)(A)(i), upon an infringement, statutory damages and 
attorney’s fees can be awarded to a plaintiff only if: (1) the rights owner 
has filed with the Copyright Office a schedule that specifies the title, 
artist, and the rights owner; and (2) the use occurs more than ninety days 
after that information is indexed.215  

Rights owners must also provide specific notice of unauthorized 
use to certain entities that were previously transmitting pre-1972 sound 
recordings before seeking certain remedies.216 These entities “must have 
been publicly performing a Pre-1972 Sound Recording by means of 
digital audio transmission at the time of enactment of section 1401 and 
must file its contact information with the Copyright Office within 180 
days of enactment (April 9, 2018).”217 If the entity is not legally 
authorized to use the sound recording, but it has properly filed its contact 
information with the Copyright Office, then the rights owner must 
directly send that entity a notice that it is not legally authorized to use 
the recording and confirm that it has properly filed its schedule before 
it can seek statutory damages and attorney’s fees.218 If the entity is not 
legally authorized to use the sound recording and has not properly filed 
its contact information with the Copyright Office, then the rights owner 
may immediately seek statutory damages and attorney’s fees.219 

  
6. DIGITAL AUDIO TRANSMISSIONS & 

REPRODUCTIONS (COLLECTION & DISTRIBUTION OF 
ROYALTIES) 

 
Section 1401(b) applies a statutory licensing regime similar to 

that which applies to post-1972 sound recordings via sections 114 and 
112 (for example, the statutory licenses for digital streaming services, 
including Internet radio, satellite radio, and cable TV music services).220 
If the streaming of a pre-1972 recording meets the requirements of 
section 114 – Scope of exclusive rights in sound recordings – then the 
royalty payments are determined as follows:221  

 
• Per section 114(d)(1), for non-interactive, exempt 

transmissions (terrestrial radio), no royalty payments will be paid.222   
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• Per section 114 (d)(2), for non-interactive, non-exempt 
transmissions, royalty payments for a statutory license are paid 
according to section 114(g)(2), with 50% being paid to the copyright 
owner, generally the record label, 45% to the recording artist or artists, 
2.5% to the nonfeatured musicians, and 2.5% to nonfeatured 
vocalists.223   

• Per section 114 (d)(2), for non-interactive, non-exempt 
transmissions, royalty payments for a negotiated (voluntary) license are 
paid according to section 1401(d)(2), with 50% being paid to the 
“collective designated to distribute receipts from” the section 114(f) 
statutory license, currently SoundExchange, to be paid to featured artists 
and non-featured artists and musicians, and those payments “shall be 
fully credited as payments due under the license.”224  

 
Although not calling the rights owner of a pre-1972 sound 

recording a “copyright owner,” this provision allows the same split of 
royalties that governs post-1972 sound recordings of digital audio 
transmissions.225 For interactive streaming, the artist’s share of the 
streaming royalty will continue to depend on the deal negotiated 
between the label and the streaming service, as well as the terms of the 
recording contract.226 

 
7. LIMITATIONS AND EXCEPTIONS 
 
The new law places limitations on exclusive rights and on 

liability for uses of pre-1972 sound recordings, similar to post-1972 
sound recordings, including section 107 (fair use), section 108 (uses by 
libraries and archives), section 109 (first sale doctrine), section 110 
(certain specified public performances), section 112(f) (certain 
ephemeral copies), and section 512 (safe harbor provisions for online 
service providers).227 

 
8. PREEMPTION 
 
Title II includes two preemption provisions. Prior to the 

amended version of section 301(c), all pre-1972 sound recordings were 
governed by state law, and it allowed all of them to be protected until 
95 years after February 15, 1972.228 Although the wording of the 
amended version of section 301(c) is somewhat “ambiguous”229 and 
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“confusing,”230 it appears that causes of action that arise on or after the 
date of enactment are preempted, with a few exceptions, providing the 
close equivalent of copyright protection to pre-1972 sound 
recordings.231 These exceptions, set out in section 301(c), seem to allow 
state actions for “causes of action arising from the non-subscription 
broadcast transmission of sound recordings under the common law or 
statutes of any State for activities that do not qualify as covered 
activities,”232 which may include terrestrial broadcasts and non-
broadcast public performances of those recordings.233 Additionally, 
section 1401(e) preempts certain causes of action related to a digital 
audio transmission or reproduction that arose before the date of the 
enactment of the statute, 234 “only for digital audio transmissions or 
reproductions, and only if royalties are or were paid (or the transmission 
would have been exempt).”235 

 
C. TITLE III – ALLOCATION FOR MUSIC PRODUCERS 
(AMP ACT) 
 
Title III, the Allocation for Music Publishers Act, or the “AMP” 

Act, codifies the procedures utilized to pay shares of section 114 
statutory royalties to producers, mixers, and sound engineers who 
participate in the creation of the sound recording. Therefore, it amends 
section 114(g) of the Copyright Act.  

 
1. LETTERS OF DIRECTION  
 
Section 114(g)(5) of the new law requires the Collective 

(currently SoundExchange, Inc.) to “implement a policy that provides 
… for acceptance of instructions from a payee (either sound recording 
copyright owners or featured artists) … to distribute, to a producer, 
mixer, or sound engineer who was part of the creative process that 
created a sound recording … a portion of the payments to which the 
payee would otherwise be entitled from the licensing of transmissions 
of the sound recording.”236 The letters of direction are voluntary, but it 
appears that producers, mixers, and sound engineers can, of course, 
require these letters under their contract terms.237 The statute does not 
direct what particular share of royalties, if any, are to be paid to the 
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producer, mixer, or sound engineer.238 Letters of direction have long 
been music industry practice; accordingly, it appears that Congress is 
simply codifying the existing practice in this section of the law.239 

 
2. SOUND RECORDINGS FIXED BEFORE NOVEMBER 1, 

1995 
 
For sound recordings fixed before November 1, 1995, new 

section 114(g)(6) provides for mandatory payments to producers, 
mixers, and sound engineers who meet certain specifications, but only 
if they tried and failed to obtain a voluntary letter of direction from the 
payee.240 Some of the specifications require that the producer, mixer, or 
sound engineer must have a written contract with the record company 
or the featured artist that entitles them to “participate in royalty 
payments that are based on the exploitation of the sound recording,”241 
submit a copy of the contract to the collective,242 and certify that they 
“made a creative contribution to the creation of the sound recording.”243 
Additionally, the producer, mixer, or sound engineer must also warrant 
that he or she made “reasonable efforts to contact the artist payee for 
such sound recording to request and obtain a letter of direction”244 and 
that the “artist payee did not affirm or deny in writing the request for a 
letter of direction.”245 For 120 days, the Collective must then attempt to 
notify the artist payee of the certification.246 If the artist payee does not 
provide a written objection, the Collective is required to pay to the 
producer, mixer, or sound engineer “2 percent of all the receipts that are 
collected.”247 

 
IV. CONCLUSION 
 
The Orrin G. Hatch-Bob Goodlatte Music Modernization Act is 

long overdue. It certainly reforms a very outdated law that was in dire 
need of revision due to, among other things, the extensive changes in 
the technological landscape, including those related to duplication and 
distribution. The MMA answers and, in many ways, settles some very 
important issues that have arisen in recent years. The establishment of 
better processes and procedures by a united Congress should assist the 
business of music, including enhancing the prospect that interested 

 
238 17 U.S.C. § 114(g)(5). 
239 Ochoa, MMA pt. 2, supra note 236. 
240 17 U.S.C. § 114(g)(6)(A)(i). 
241 Id. § 114(g)(6)(B)(ii). 
242 Id. § 114(g)(6)(B)(iv). 
243 Id. § 114(g)(6)(B)(iii). 
244 Id. § 114(g)(6)(A)(i)(I). 
245 Id. § 114(g)(6)(A)(i)(II). 
246 Id. § 114(g)(6)(A)(ii). 
247 Id. § 114(g)(6)(A). 
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parties will be properly rewarded for their talent and art. Therefore, all 
in all, it is a victory. 

While it is true that the Music Modernization Act does indeed 
modernize copyright law in some ways, we must be mindful that certain 
issues remain untouched, technology continues to develop at a rapid 
pace, consumer preferences frequently change, and as such, remain hard 
to determine, and the courts’ lack of specialized subject matter expertise 
and persistent time delays will impact how modernized the MMA truly 
is and how modernized it will remain. At best, the law is intricate, 
convoluted, and complex. It is likely that additional controversies will 
be raised, litigation will abound, and appeals will be pursued, and many 
of these conflicts will be resolved by the courts attempting to apply this 
modernized copyright law. The MMA certainly provides a strong 
foundation for addressing the most important and imperative copyright 
issues facing the American music business in the modern era and 
provides a strong underpinning for future legislation, as well as future 
litigation. 
 


